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Current Topics. 
The Lawful First Bite. 


SUGGESTIONS HAVE been made, arising from certain attacks 
made by Alsatian dogs on human beings, that the well-known 
law as to “ first bite’ is ripe for abolition, and, in principle 
and logic, there is much to be said for the change. The basis 
of the ancient law was, of course, that the dog was a harmless 
domesticated animal, who would only bite when required to 
do so by his master in defence of the property and person of 
the latter and his family. Nevertheless, a dog might be 
ferocioas, and, if known to be so by his owner, the latter was 
responsible for damages caused by the animal’s attacks on other 
animals and human beings, but not otherwise. Under this law 
farmers suffered such losses from sheep-worrying by dogs, know- 
ledge of whose propensities could not be brought home to their 
owners, that in 1865 the privilege of “ first bite ’’ was abolished 
in the case of attacks on cattle and sheep. This Act was 
repealed and re-enacted by the Dogs Act, 1906, by s. 7 of 
which the expression “ cattle”’ is defined to include horses, 
mules, asses, sheep, goats, and swine. Thus the paradox 
remains that mankind is unprotected, and it was even held in 
Osborne v. Chocquee!, 1896, 2 Q.B. 109, that an owner whose 
dog to his knowledge had bitten a goat was not ‘‘ infected ” with 
“ scienter ’* when the animal selected a man as his next victim. 
In that case Lorp RusseLt or KILLOWEN said (p. 110) 
‘Was there sufficient evidence of scienter to make the 
defendant liable ? I think there was not. I do not say that 
the law is in a satisfactory condition: { think it is unsatis 
factory. It would, in my opinion, be more in accordance with 
sound reason and principle to make a man responsible for 
what his dog did—that he should take the risk of keeping it. 
We have not, however, to decide whether the law in this 
respect is satisfactory or unsatisfactory, but only to say what 
it is as applied to the particular case before us. If a dog bites 
sheep or cattle the owner is liable, by Act of Parliament 
although he had not the least reason to suppose his dog had any 
tendency to bite sheep or cattle.’’ And he went on to relate 
that an attempt had been made in the House of Commons 
some years previously to abolish the doctrine of “ scienter ” 
and had failed. 

On principle it seems only fair that a dog-owner should 
ensure the public against attacks from an animal which, on 
his responsibility, has opportunity to attack people going their 
lawful ways. At present a dog may attack a man, but a man 
who attacked a valuable dog and injured him would be liable 


to his owner in damages. And the only remedy of anyone 
bitten by a dog, unless he can prove “scienter,” which is 
often not possible, is to buy a ferocious dog himse lf, and let 
him loose when the other owner is about. This might be 
good Corsican law, but is not satisfactory here. 


Noises—Abominable and Unnecessary. 


Mr. Ratciirre Cousins has referred to the “ abominable 
noise” caused by inefficient silencers on motors and motor- 
bicycles, and evidence was given in another case that the 
noise of the defendant's engine was louder than a Maxim gun. 
By Art. IV, s-s. (7) of the Motor Cars (Use and Construction) 
Order, 1904, added in 1912, motorists are forbidden to allow 
exhaust gases to escape without passing through a proper 
silencer, and, with the multiplicity of new inventions, there is 
no reason now why the law as to noisy exhausts should not be 
strictly enforced. Article V requires a stationary car to be 
reasonably quiet if the engines are kept running (except in a 
traffic block}, but noisy changing of gear does not appear to 
be specifically forbidden, though it may be extremely irritating 
to people working in offices in narrow streets. This is a matter 
which the authorities might consider. Jt-was given in evidence 
recently, that a young lady, who drove her car at fifty miles 
an hour had a bell attachment which rang continuously. Such 
an attachment is, in effect, a notification to all traffic to give 
way, because it is used on fire-engines and ambulances. It 
should certainly be forbidden to persons on pleasure bent, and 
a considerably stricter censorship as to horns and bells of 
no injustice. The roaring horn and the 


warning would create 
egarded as primi facie evidence that 


dazzling light should be r 
the owner wants the road to himself, a requirement on which, 
in the present state of the law, he is not entitled to insist, 


What is Intoxicating Liquor ? 

A DECISION OF great importance to persons selling medicated 
wines was recently given by the Divisional Court on the 
question of what constitutes intoxicating liquor for the purpose 
of the Licensing Acts: Sharp v. Sparkes, 70 Sou. J. 1069. 
There a chemist, who was not the holder of a justices’ licence, 
had been convicted of selling by retail intoxicating liquor, the 
liquor in question being a bottle of “ Wincarnis with 
Quinine,” and the point raised by the case stated to the 
Divisional Court that what had been sold was not 
intoxicating liquor at all. The liquid in question was found 
on analysis to contain 13°9 per cent. of alcohol and 1°2 grains 
of quinine per fluid ounce. Now, intoxicating liquor is defined 


was 
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by s. 110 of the Li g (Consolidation) Act, 1910, as“ spirits 


wine, beer, porter, cider, perry, and sweets, and any fermented 
distilled or spirituous liquor, which cannot according to any 
law for the time being in force be legally sold without an excise 
licence.”’ Section LLL (2) (h) of that Act, however, creates an 
exemption in favour of * medicated or methylated spirits or 
spirits made up in medicine and sold by medical practitioners 
or chemist and druggist According to the British 
Pharmacopeia, a mixture containing one grain or more of 
quinine to the fluid ounce is considered as medicine o that 
* Wincarnis, with Quinine would, according to that test, be 
considered as a medicine The Divisional Court. however. 


* Wincarnis 
of which a 
behalf of 


e of chemical ¢ om position 


of the justices that 
ale 


argued on 


refused to disturb the decision 
with Quinine intoxicating liquor for the 
justices’ licence wa It 
the appellant that the test was not or 
but of palatability, and that as the li juid had a decided taste of 
being intoxicating liquor. 


wa 
Was 


nece iry 


quinine it could not be regarded a 


The Divisional Court, however, did not accept the test of 
palatability as being the right test, but regarded the question 
as being one of degree As the Lord Chief Justice said in his 
judgment: “ The question is one of degree. At one end of 
the scale, if a man put a very iall quantity of a pleasant 


ry good wine, it would 
At the other end, if a 
very large quantity of a nasty medicine were put in a small 


be that 


medicine ina very large quantity of \ 


not be argued that it was t wine 


no 
quantity of wine, it might 
Between the 
which 


no one could argue that it 
however, there may be 
the The 


irily be one of fact, and so long 


was wine. » extremes 


many cases near border line. 


come very 
question, however, must nece 


ome evidence on which justices may come to the 


tl 
rf 


as there 1 
on the one, OF 


be, 


conclusion that ie liquid In question falls on 
the other, ide ¢« the dividir 


Appellate Court will not disturb their finding. 


g line, as the case may an 


Solicitors and Literature. 


PROBABLY BECAUSE solicitors as a rule have less leisure 
than many members of tl bar, they have not cultiv ited 
literature to the same extent as barristers. But to this general 
statement there have, of course, been numerous exc ptions. 


CHARLES Lamp’s friend and biographer, ‘“ Barry CoRNWALL,” 
was a successful solicitor, and at the same time a graceful 
essayist and the writer of some plea ant verse. More recently 
we recall numerous attractive volumes from a well-known 
solicitor who veiled his identity under the pseudonym of 
‘CHRISTIAN TEARLI and now we have from the pen of 


STEIN a 


Mr. STaNLEY J. Rus 
* Bubbson: An Ext 
first to the 
assortment of 


secondly, to his 


delightfully amusing book 
From the author's dedica 
10 provided a varied 


avaganzZa. 


tion, Divine Providence * wl 


five vacations, 


to 


weather during summer 
wife, and the editors of 


, who rejected his efforts, and thus spurred 


thirdly various 


* weakly 


journal 


him on to show what he could do, down to its last page, the 
book simply bubbles over with merriment and shrewd satire, 
much of the latter being aimed at the restless activity and 


whose title, we 


the 


self-sufficiency of Lord SournpeENeE, 
thinly conceals a former 
With his comminatory will, hi 
in forcing his rejected books on the 
Bubbson 


uppose, 


magnate in newspaper world. 


disappearances, his ingenuity 
world, and his lawsuit, 
of trial 


is a great creation. The account the is 
capital fun, worthy of being placed alongside the leading 
case of Bardell Vv. Picl / ch Bubb on should find a 


place in the library of everv lawyer, and ind 
who reads for human delight. 


eed, oft everyone 


Dismissal of Editor: Length of Notice. 

ATTENTION MAY usefully be drawn to the case of Bartholomew 
v. East African Standard Limited, Times, 15th Ov tober, where 
the question was raised as to the length of the notice that was 
required for the dismis al of editor. In this the 


an Case 


plaintiff was appointed editor of a newspaper belonging to 
the defendant company at Nairobi 


bere was no term in the 








desertion was est tblishe l, the malicious state of mind which 


to 


is brought the state of compulsory imprisonment still continues, 
thus precluding the possibility of testing the unaltered persist- 
ence of the husband’s intention to desert in the best possible 
way, namely, by what the husband does when he is free, 
the presumption referred to might be insufficient of itself 
to e 
may be recalled, arose in Drew v. Drew, 13 P.D. 97. 
Sir James HANNEN held that where a husband deserted his 
wife, fled the country and was brought back in custody, the 
desertion which had commenced was not interrupted by the 
imprisonment of the husband. 


contract as to the length of the notice, but the plaintiff alleged 
that it was a custom of the profession of journalism that at 
least twelve months’ notice should be given, and the jury 
found in his favour. Although a decision of this character, 
which is largely one of fact, as to the existence or non-existence 
of an alleged custom, is not one that will necessarily be followed 
in the future, it is nevertheless one that is entitled to a con- 
siderable amount of weight, and should therefore be noted. 
Courts of law do, of course, take judicial notice of customs, 
but not of all customs, the principle appearing to be that 
judicial notice will be taken only of those customs which have 
previously been held judicially (i.e., as a matter of law, and 
not of fact) to be existent, or which have been repeatedly 
proved as facts in courts of law. Thus Lord Justice MaTTHEws 
says, In Ex parte Powell: In re Matthews, 1875, 1 Ch. D.. 
at pp. 506, 507: “ There is no doubt that a mercantile custom 
may be so frequently proved in courts of common law that the 
courts will take judicial notice of it, and it becomes part of the 
Law Merchant; and we see no reason why the same rule 
ought not to prevail in the Court of Bankruptcy. It seems a 


useless expense to require parties to prove by a large number of 
witnesses a custom which has been practised over and over 


again.”’ As examples of such customs, affecting the relation- 
ship of master and servant, of which the law will take judicial 
notice, may be mentioned the custom whereby the contract 
of service, in the case of domestic and menial servants, may be 
terminated by one month’s notice, and also the custom 
whereby the services of such servants may be terminated even 
at the end of the first month by notice given at or before the 
end of the first fortnight of service (cf. George v. Davies, 1911, 
2 K.B. 445). 

Effect of Imprisonment on Desertion. 

By Scors Law one of the grounds on which divorce can 
be claimed is malicious or obstinate desertion for four years, 
and in the recent case of Parker v. Parker,4926, Scots L.T. 355, 
the Court of Session had to consider whether in computing 
this statutory period the time during which the husband 
was serving a term of imprisonment could be included. The 
same question arose in the earlier case of Young v. Young, 
10 Rettie 181, where Lord ApAm excluded the time during 
which the husband in that case was in prison, because, in 
his opinion, during that period the absence of the husband 
was compulsory and therefore could not be affirmed to be 
wilful. The judge of first instance in Parker's Case felt 
himself bound by Lord Apam’s dictum and excluded the 
period of the husband’s incarceration in computing the four 
years. The First Divisfon, however, reversed his decision, 
holding that there was nothing inconsistent between the 
fact that the husband was confined to prison and the most 
determined persistence on his part in the intention to dese:t 
his wife. There the facts were that the husband had deserted 
his wife in 1919; in 1920 he was sentenced to penal servitude 
for four years, and after his release he did not return to his 
wife. On these facts, the Lord President considered that 
the general principle applicable was that, once the act ef 





produced that act presumably endured until the contrary 
was proved, and in the case before them there was nothing 
rebut that presumption. The learned Lord President 
pointed out, however, that if at the time a petition for divorce 


A very similar question, it 
There 


tablish the wife’s case. 
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Residence for the Purpose of the 


Contributory Pensions Act, 1925. 
THE case of Webster & Others v. Minister of Health (Times: 
2ist inst.), is the first case stated for the opinion of 
the High Court by referees under the Widows’, Orphans’ 
and Old Age Contributory Pensions Act, 1925. By s-s. (2) 
of s. 29 of that Act: “ If any person is dissatisfied by the 
award or decision of the Minister in respect of any pension, the 
question shall,on application being made within the prescribed 
time, be referred to one or more referees selected in ac cordance 
with regulations made by the National Health Insurance 
Joint Committee from a panel of referees to be appointed in 
accordance with regulations so made, and the decision of the 
referee or referees shall be final and conclusive,” subject, 
however, it should be added, to a power vested in them 
of stating a case on a point of law. 

The case of Webster v. Minister of Health, supra, raised the 
question as to the meaning of “ residence ’’ for the purposes 
of s. 23 (1) of the Act. That section provides, inter alia, 
‘that a right to a pension shall not arise in respect of the 
insurance of any person, unless that person had : (a) so far as 
relates to widows’ pensions and orphans’ pensions at the date 
of his death ; (5) so far as relates to old age pensions under or 
by virtue of this Act, at the date of attaining the age of 
sixty-five, or other the date at which apart from this section 
his right to the pension would have accrued, been resident 
in Great Britain for a period of two years immediately prior 
to that date F According to proviso (i) to s-s. (1) of that 
section, the provisions of s-s. 1 are not to apply in the case of 
a widow's or orphan’s pension arising at the commencement 
of the Act, but in such case it is provided that a right to a 
pension shall not arise unless the widow or child, as the case 
may be, “ has been resident in Great Britain for a period of 
two years immediately prior to the commencement of the 
Act, or in the case of a child under the age of two, since the 
date of birth.”” With these provisions should. be contrasted 
the provisions of s. 22 of the Act, which provides, inter alia, 
that a sum shall not be paid on account of a pension to or in 
respect of any person while that person is absent from Great 
Britain. The Divisional Court in Webster v. Minister of 
Health attached great importance to the employment 
of the expression “ absent,” in s. 22, and the employment of 
the expression “ resident’ in s. 23, and they accordingly 
held that “residence ” did not mean actual physical presence. 
The case stated in Webster & Others v. Minister of Health 
referred to six different persons, each case being slightly 
different from the others. The fifth case, perhaps, may be 
elected as the best one for the purpose of illustrating the 
meaning of residence. There the applicant went with her 
husband and child in August, 1924, to the United States, 
in order to visit her sister and to see if her husband could 
get employment. Part of the furniture belonging to het 
husband was sold by him to his father, who stored it, against 
the possibility of his son’s return, in the event of the latter 
being unable to find work. The husband fell ill in America, 
and died a few days after returning to this country on the 
3Uth January, 1925, whereupon the applicant took up her 
residence at the place where the furniture was stored. The 
court held that there had been sufficient residence for the 
purposes of s. 23. 

In conclusion, it would appear that “ residence,” for the 
purpose of s. 25, is practi ally synonymous with “ home,” as 
defined in “ Dicey’s Conflict of Laws,” 3rd ed., at p. 85; 
a person’s home being there defined as * that place or country 
either (i) in which he in fact resides with the intention of 
residence (animus manendi), or (ii) in which, having so resided, 
he continues actually to reside, though no longer retaining the 
intention of residence (animus manendi), or (iii) with regard 
to which, having so resided there, he retains the intention of | 
residence (animus manendi), though he in fact no longer | 
resides there.”’ 











Justices’ Jurisdiction as to the 
Adoption of Children. 
(Continued from p. 1036.) 


Section 11 prescribes the establishment of an Adopted 
Children Register at the General Register Office, and details 
the various particulars that are to be entered therein. 

The Lord Chancellor has a general power to make rules 
dealing with procedure and other incidental matters. Such 
rules may provide for hearings in cameri—-a procedure which 
will certainly prove useful—and, where the application is to a 
court of summary jurisdiction, for hearings in a juvenile court. 
Inasmuch as the attendance of the child for the purpose of 
ascertaining its own views will generally be desirable, the 
juvenile court will be regarded as a more suitable tribunal 
than a police court, which is primarily for criminal cases. 
The court must appoint a guardian ad litem (which may be a 
local authority) on behalf of the infant. The appearance of a 
guardian ad litem in a court of summary jurisdiction is 
entirely novel. It furnishes one more example of the changes 
in procedure from time to time necessitated by the wide 
extension of the jurisdiction of justices in modern times. 

The statute confers no power of variation or discharge of 
order. This, no doubt, is because adoption, if it is to be real, 
must be a definite and final act. Adopters, who have become 
legally the parents of a child, will be deprived of custody only 
upon the same grounds as the actual parents of a child) This 
serves to emphasise the point, if indeed it needs emphasis, that 
an adoption order is a matter of the greatest moment, 
permanent in its effect ; although s. 7 is certainly wide enough 
to permit the re-adoption of children by their parents. 

The Act must be borne in mind in considering all the other 
statutes in which the custody, guardianship, treatment and 
maintenance of infants are concerned, as well as in those 
dealing with the liability of children to maintain their parents. 
Thus in all matters arising out of the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1925, the 
Maintenance Orders (Facilities for Enforcement) Act, 1920, 
the Guardianship of Infants Acts, 1886 and 1925, the Children 
Act, 1908, and various enactments relating to the poor law, 
an adopted child will, if adopted by two spouses jointly, be in 
all respects (save in so far as property may be in questior) be 
treated as a child of the marriage. If adopted by one spouse 
only, it will be treated as if it were a child of that spouse by a 
previous marriage. If adopted by a. siygle person, it is 
regarded as if it had been born in lawful wedlock and the 
adopter were its lawful parent. 

So far as the Married Women Acts and the Guardianship of 
Infants Acts are concerned, the effect of the Adoption of 
Children Act is shown in detail at p. 245 of Lieck and Morrison's 
* Matrimonial Jurisdiction of Justices.” 

Of course an adoption order is merely concerned with rights, 
duties, liabilities and obligations as to custody, maintenance 
and education of the adopted child by the adopter, and the 
maintenance of the adopter by the child. It leaves unaffected 
the legal consequences of consanguinity or affinity. Therefore, 
however undesirable it might be in general, it would not be 
unlawful for adopter and adopted to marry one another if 
there were no legal impediment already existing before 
adoption. And, on the other hand, an adoption could not 
give rise to an incestuous relationship or be used as a defence 
to a charge of incest where the parties were by blood related 
within the statutory prohibition. 

Curious consequences arise, as they inevitably must, from 
the creation of artificial relationships. 

A man of twenty-five might adopt his own infant sister 
but a man and wife, each over twenty-five, acting together, or 
a widower of that age acting alone, cannot adopt the wife’s 
infant sister unless the man be at least twenty-one years older 
than the child to be adopted. But a wife of twenty-five years 
of age, acting alone, with the consent of her husband, can adopt 
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her infant sister twenty-one years younger than herself, even if 
her husband’s age be less than twenty-one years greater than 
the child’s; in this particular case the wife acting alone can 
do what husband and wife jointly cannot do. 

If one of the spouses be under twenty-five years of age, 
he or she cannot adopt any child, but if the other spouse be 
over twenty-five the one under twenty-five can consent to the 
adoption by the one over that age. 

Section 7 would seem to give power in some cases for the 
subsequent adoption by both parents to replace the adoption 
by one only; and, as has been said, for parents to re-adopt 
their own children who have been adopted by other persons. 

Spouses who are both domiciled in England or Wales, but 
who are living in different places, with no intention of 
permanent separation, cannot, if one is resident elsewhere than 
in England or Wales, jointly adopt a child, but the absent 
one can give consent to the adoption by the other. 

The Act provides no means of enforcing orders. The 
remedy for disobedience of orders made by justices will be 
by haheas corpus. Section 34 of the Summary Jurisdiction 
Act, 1879, is clearly not appropriate. It was inapplicable 
to custody orders under the Summary Jurisdiction (Separation 
and Maintenance) Acts 1895 to 1925, until expressly applied 
by s. 5 of the 1925 Act. The difficulty may be removed by 
rules made under s. 8. 

Any special terms and conditions imposed by orders in 
accordance with s. 4, are terms and conditions imposed upon 
the adopter. Section 6, in dealing with interim orders, uses 
more comprehensive language ; and it may be that terms as 
to maintenance might include conditions that the parent 
should make payments periodically to the person given the 
custody of the child. It is by no means clear, upon the Act 
itself, how such terms are to be enforced, but here again rules 
made under s. 8, which is very wide in its terms, may remove 
all difficulties. 

Any provision for maintenance by the real parcnts after a 
permanent adoption order has been made, would be repugnant 
to the whole conception of adoption. Even !ump-sum payments 
in consideration of adoption are prohibited unless the sanction 
of the court is obtained ss. 3 (e) and 9. Section 9 expressly 
provides that “it shall not be lawful” to make or give or agree 
to make or give or to receive any such payment except with 
the sanction of the court. Disobedience would apparently 
be an indictable misdemeanor at Common Law, see “ Stephen’s 
Digest of the Criminal Law,” 7th ed., Art. 166: “ Every one 
commits a misdemeanor who wilfully disobeys any statute of 
the realm by doing any act which it forbids, or by omitting 
to do any act which it requires to be done, and which concerns 
the public or any part of the public, unless it appears from the 
statute that it may be the intention of the Legislature to 
provide some other penalty for such disobedience.” 








The Courts of Scotland. 
(Continued from p. 1036.) 
THe DEFENCES. 

The defences must be lodged within ten days of the defender 
entering appearance. Under certain circumstances this time 
be extended. The defences consist of (1) articulate 
answers to the pursuer’s condescendence ; (2) if necessary 
a separate statement of fact upon which the defender founds 
his defence; and (3) the defender’s pleas in law. Any 
documents founded on directly in the defence should be 
produced when the defences are lodged, The defences are 
signed by counsel. Defences are classed under two heads (a) 
Dilatory or Preliminary Defences, and (b) Peremptory 
Defences. A dilatory defence is one that does not enter 
into the merits of the action such as a plea of “ No jurisdic- 
or that the action as laid is “irrelevant.” If such a 


may 


tion,” 








defence is sustained the action is merely dismissed and the 
pursuer may cure the defect and bring a new action of the 
same ground of claim. A peremptory defence however, is 
one that enters into the merits of the action such as 
“ payment ” or “ res judicata.” If such a defence is sustained 
the defender gets a decree of absolvitor in which case the 
pursuer’s right of action on the same claim is forever barred, 
unless the decree is from some other cause subsequently 
reduced by action for that purpose. 


PROCEDURE AFTER DEFENCES LODGED. 


Within eight days of the defences being lodged the pursuer 
must print the pleadings. This is called the open record, 
and consists of the summons, defences, and pleas in law together 
with any interlocutors pronounced in the cause to date. The 
record is so printed that each paragraph of the condescendence 
(statement of claim) is immediately followed by the answering 
paragraph of the defence. The case is now put out on the 
Adjustment Roll, and meantime the parties exchange notes of 
any additions or alterations that they propose to make to their 
pleadings. These may extend to a complete alteration of the 
pleading as originally lodged, provided the alteration does not 
alter the character of the action. When the case calls before 
the Lord Ordinary he decides any incidental matters that may 
have arisen in course of the adjustment, and unless further 
adjustment be necessary he closes the record of the pleadings 
as then adjusted, and upon this record the case goes to trial. 
Within four days thereafter the record as closed must be 
printed and lodged. Sixty copies in all are printed, fifteen for 
the pursuer and fifteen for the defender, and thirty to retain 
for boxing in the event of the judgment being appealed. 
The cost of printing is borne equally by the parties in the 
first instance. At the closing of the record counsel for either 
party moves the Lord Ordinary to do one of three things :— 

(1) If there are preliminary pleas which if sustained will 
either dispose of the action or limit the proof or if the 
parties are not agreed as to the nature or extent of the 
proof; or if the case can be disposed of on documentary 
evidence ; to send the case to the Procedure Roll. 

(2) If there are no preliminary pleas and the case is 
clearly one for proof prout de jure, to fix a diet of proof. 
This is always fixed for a day certain. 

(3) If the action is one suitable for trial by jury to direct 
issues to be lodged within a fixed time and adjusted. In 
this connexion it is to be noted that the same wide right of 
trial by jury does not exist as in England. In Scotland 
the right is statutory and chiefly confined to actions of 
slander, reparation for personal injury, and breach of 
promise of marriage. 

If the first course is adopted the case is debated in law 
before the Lord Ordinary on the Procedure Roll. If there are 
any preliminary pleas he sustains or repels thes: and directs 
what further procedure is to be adopted in the conduct of the 
cause. Where there is any doubt as to the substance of any 
party’s case he will usually allow a “ proof before answer.” 
This still protects the party whose preliminary plea has been 
thus “shelved” in the event of the case being ultimately 
decided on that plea. The advantage of the Procedure Roll is 
obvious. It often saves the expense of a long trial. Both 
parties are bound to disclose in their pleadings every relevant 
fact they propose to prove in order to establish their case, 
as at the trial they are kept strictly within the ambit of their 
pleadings. They must therefore take at this stage any plea 
that might dispose of the cause, assuming everything stated by 
the opposing party to be true. If the cause is ultimately 
decided on a plea that might have been taken at this stage 
and insisted in without the necessity of a trial, the successful 
party who might have taken the plea, and did not, will not get 
costs. An appeal lies to the Inner House from the decision of 
the Lord Ordinary on the Procedure Roll, and in some cases 
from the Inner House to the House of Lords. 
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Trials before a judge alone and trials by jury are conducted 
in much the same fashion as in England. Witnesses are not 
admitted to the court until called upon to give evidence. 
There are no technical rules as to opening and the last word 
with the jury. The case is usually tried on the pursuer’s 
issue, and this gives the defender’s counsel the last word. The 
evidence is always taken down in shorthand and extended. 
The extended notes, when certified by the judge, become the 
record of oral evidence in the cause. ' 

INCIDENTAL PROCEDURE. 

All incidental procedure relating to the trial takes place on 
the Lord Ordinary’s Motion Roll. The party moving enrols 
the motion two days previously and sends a copy of its terms 
to the other side. The Motion Roll is always called before the 
Lord Ordinary immediately he takes his seat in court in the 
morning, and motions are not taken in the order in which they 
appear on the roll but in whatever order counsel happen to 
come into court. There are no interrogatories or affidavits of 
documents. The strictness with which evidence at the trial 
is kept within the ambit of the printed record, and the rule as 
to lodging productions before the trial, make these less 
necessary, while for the same reason additional evidence for 
the pursuer (called proof in replication) at the conclusion of the 
evidence for the defence, which is frequently allowed a plaintifi 
in England, is rarely necessary or permitted. In regard to 
documents in possession of the parties which are not 
necessarily productions, but may be of use to the other side, 
these are made available at a commission appointed by th 
court. Each party usually lodges a specification of what 
documents he seeks, and this, if not agreed to, is adjusted 
before the Lord Ordinary. The Commissioner appointed 
(usually an advocate) fixes a diet to which parties and witnesses 
may be cited to produce all documents falling within the 
specification. Any document falling within the specification 
and not produced at the commission cannot be made use of at 
the trial without leave of the court. Similar rules as to 
privilege exist as in England. : 

APPEAL. 

Appeal from the decision of a Lord Ordinary to the Inner 
House is made by Reclaiming Note. In case of appeal from 
a jury trial the appeal is made by way of Bill of Exceptions or 
Motion for New Trial. These bring every previous inter- 
locutor of the Lord Ordinary under review, so that it is 
unnecessary for the other side, if also dissatisfied, to put in a 
separate reclaiming note. As soon as the reclaiming note 
is printed and boxed together with the other documents that 
must accompany it, the cause appears in the Single Bills. 
These are practically the Motion Rolls of the Inner House. 
From the Single Bills the cause is either moved to the Summar 
Roll or the Short Roll. The Summar Roll is for matters 
requiring despatch such as summary petitions, reclaiming notes 
from the judgment of a Lord Ordinary allowing or disallowing 
proof or issues. The Short Roll is for causes of less urgency. 
The cases are usually put out for hearing in the order of their 
priority on the Roll. When the cause has been heard, if it is 
difficult and complicated, the division usually take the case 
to avizandum, and when they have considered it the case is 
again put out on the Roll for advising (judgment). 








A Conveyancer’s Diary. 


The case of Re Dalley, 70 Sol. J. 839, is useful as illustrating 
the operation of the new legislation regarding 


Representation the vesting of the legal estate. In that 
to Special case a testator appointed his wife sole 
Personal executrix and devised all his real estate 


Representa- to her for life, and after her death to 
tives. R.D.W. in fee simple. The testator died 

in December, 1897, and the only real 
estate left by him consisted of one small cottage. Under 








the law as it stood before the recent legislation the legal 


estate in the property would, of course, have passed to the 
widow for life, with remainder to R.D.W. in fee simple. By 
the L.P.A., 1925, however, the estate in remainder could 
only exist as an equitable interest; and by virtue of the 
Ist Sched. to that Act, Pt. Il, para. 5 and para. 6 (c), the 
legal estate vested on the Ist January, 1926, in the testator’s 
widow in fee simple, who would nevertheless hold the same 


subject to the trusts re juired to preserve the equitable title 
of R.D.W. in remainder (Ist Sched., Pt. I, para. 8). 

The widow died on the 22nd February, 1926, intestate, 
leaving no next of kin, and no estate other than the legal 
The equit 


interest in the property in question vested in her, 
able estate in fee simple of R.D.W. thus becam 
laime 1 to be entitled to an assent 


» in effect, an 
estate in possession, at d he 
to the devise to him freed from the trusts of the settlement. 
There was no person entitled to a general grant of adminis- 
tration to the widow, nor was there any property in respect of 
which a general grant could be made. The Supreme Court of 
Judicature (Consolidation) Act, 1925, provides : 

* 155.—(1) Probate or administration in respect of the 
real estate of a deceased person, or any part thereof, may be 
granted either separately or together with probate or 

administration of hi personal estate, and may also be 
granted in respect of real estate only, where there is no 


personal estate, or in respect of a trust estate only, and a 


grant of administration to real estate may be limited in any 
way the Court thinks proper: Provided that where the 


estate of the deceased is known to be insolvent, the grant of 
representation to the estate shall not be severed except as 
regards a trust estate 

The position being as above stated, application was made by 
motion in the Probate Division for a grant of administration 
to the testator’s widow, limited to the trust estate vested in 
her, by virtue of the L.P.A., 1925, Sched. 1, Pt. II, para. 6 (e) 
and para. 8; and Mr. Justice Hill made the order as asked. 

It will be observe d that the whole object of the applic ation 
was to have someone who could give an effectual assent to vest 
the legal estate in the person eq ultably entitled to the property. 
Section 36 (4) of the A.I.A., 1925, provides that an assent to 
the vesting of a legal estate igned by the 
and shall name the person in whose 


shall be in writing, 
personal representative, 
favour it is given, and shall operate to vest in that person the 
legal estate to which it relates 

Re Dalley is of particular interest to practitioners, as it 
illustrates the following introduced by 
the new legislation ; 

(1) ‘hat the legal estate in fee imple inland settled before 
the new Acts became under the L.P.A., 1925, Ist Sched., 
Pt. I, vested in the tenant for life or statutory owner. 

(2) That on the death of the tenant for life of, settled 
land the fee Sim} le in the settled land passes to his pe rsonal 
representatives : Ad. of I.A., 1925, ss. 1 (1), 3 (1), and that 
this is so, notwithstanding that the land ceases, by such 
death, to be settled land. 

(5) Suc h personal representatives hold the fee 
the land in trust for the person next entitled, who can call 


matters and chayge 


imple in 


for an assent in writing 

(4) Administration of a trust estate only can be granted : 
Jud. A., 1925, s. 155, supra. 

(5) Conveyance by an administrator can now be made 
‘Ad. of E.A., 1925 

(6) The per onal re presentative, as In Re Dalley, assents 
not in virtue of any representation to the settlor, but as 
eased trustee-tenant for life. 


by assent ; 36 (1) 


representative of the de 


The attention of the Legal Profession is called to the fact 
that the PHCQZNIX ASSURANCE COMPANY Ltd., Phoenix 
House, King William Street, London, E.C.4 (transacting 
ALL CLASSES OF INSURANCE BUSINESS) | invites 
proposals for Fidelity Guarantee and Court Bonds, Loans on 
Reversions and Life Interests. Branch Offices at 11, Waterloo 
Place, S.W.1; 187, Fleet Street, E.C.4; 20-22 Lincoln’s Inn 
Fields, W.C.2, and throughout the country. 
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Landlord and Tenant Notebook. 


That the decision in Hall v. Rogers, 41 T.L.R. 341, is one that 
rests on its own particular facts, and one 
that the courts will not extend, 
abundantly clear from a consideration of the 
case of Trustees of Jewish Maternity Homes 
v. Garfiable, 42 T.L.R. 589, and the case of 
Ogden v. Fawthrop (unreported), decided 
by a Divisional Court on the 20th inst. 


becomes 


Actual 
Possession for 
the Purposes 


of Decontrol. 


All these cases turn on the question of what constitutes 
possession by a landlord for the purposes of s. 2 of the Rent 
Act, 1923, in order to decontrol premises which have hitherto 
been protected by the Rent Restrictions Acts. i 
is defined by s. 3 (5) of the Rent Act of 1925 as follows: ‘* For 
the purposes of this section, the expression * po&session ’ shall 
be construed as meaning ‘ actual possession,’ and a landlord 
shall not be deemed to have come into possession by reason 
only of a change of tenancy made with his consent.’ This 
provision, as was pointed out in Hall v. Rogers, supra, is 
aimed at the notional coming into possession by the landlord 
on the determination of the tenancy of the outgoing tenant, 
and requires that actual control or apparent dominion of the 
premises should be acquired by the landlord, before he can 
be in a position to assert that the premises have become 
decontrolled. Reference on these points may be made to the 
following passages from the judgments of Bankes and of 
Scrutton, L.JJ., in Hall v. Rogers. Thus Bankes, L.J., says : 
“The Legislature has said not only that the landlord must 
be in actual possession, but that the coming into possession 
by reason only of a change of tenancy made with his consent 
shall not be deemed to be coming into possession. Iagree . 
that these last words aim at what might be called a notional 
coming into possession, that is to say, the mere fact that when 
a tenancy is changed, there may be an interval of time during 
which it may be said that technically the landlord is in 
possession, the landlord being in possession for the interval 
of time between the time when the tenancy of the outgoing 
tenant expires and that of the incoming tenant commences. 
J think the fact that the sub-section is so expressed emphasises, 
if I may say so, that the Legislature is speaking of something 
which can be reasonably considered as an actual possession.” 
Again, Scrutton, L.J., * What did 
Parliament mean by using the phrase -s 
I think they meant to contrast possession in fact with the 


“ Dp - 
| ossession 


says, in the same case: 


‘actual possession 


right to possess and any inferences which may be drawn from 
the right to possess... I think Parliament, in using the 
phrase ‘ actual possession,’ intended to reject the legal right 
to possess and to require actual control or apparent dominion 
in fact.” 

Now, in Hall v. Rogers, the court refused to disturb 
the finding by the county court judge that the landlord had 
not obtained actual possession. The facts in this case were 
that the tenant of the premises, who was in arrear with his 
rent, left the premises after removing his furniture and without 
paying the rent due. On learning of the tenant's departure 
for the first time, three days later, the landlord’s agent 
visited the property, which he found empty, and without any 
keys in the locks of the doors. The agent merely walked 
round the premises and went away, subsequently advertising 
the premises to let, and they were later let to the defendant. 
Now, in this case, it might be argued, that no actual possession 
at all was obtained by the landlord or his agent, inasmuch as 
the tenant vacated the premises without the knowledge and 
consent of the landlord, and no act was done by the landlord, 
showing an unequivocal intention to exercise dominion. 
If Hall ¥. Rogers had been a case of surrender by implication 
of law, it would have been somewhat similar to the case of 
Oastler v. Henderson, 1877, 2 K.B.D. 575, and Smith v. 
Blackmore, 1885, 1 T.L.R. 265 (which have been dealt with, 
supra, p. 888), in which cases it was held that there had been 








no acceptance of possession by the landlord, in order to 
constitute a surrender by operation of law. 

In Trustees of Jewish Maternity Homes v. Garfiable, and in 
Ogden v. Fawthrop, however, the circumstances were entirely 
different, because in each of these cases, the tenancy had been 
duly determined, and possession had been given up of the 
premises by the tenant. The material facts in Garfiable Case, 
were that the previous tenant had vacated the rooms, and after 
locking them had delivered the key to one D, who was the 
secretary of the landlord, the key remaining in the possession 
of the landlord or his agent for a period of ten days before it 
was delivered to the new tenant. The court in this case 
considered that these circumstances, i.e., the locking of the 
premises, the handing over of the key to the landlord, and the 
retention thereof by him for ten days was conclusive as to 
his having obtained actual possession. And this judgment 
appears to be in accordance with the decision of Scrutton, L.J., 
in Hall v. Rogers, to the effect that if the agent of the landlord 
had locked the door it certainly would have amounted to 
actual possession. In Ogden v. Fawthrop, similarly the 
Divisional Court considered that actual possession had been 
obtained, and the material facts as found were as follows: 
i.e., that the previous tenant had given up possession and 
determined her tenancy; that she had handed the key to 
an agent of the landlord; that they had remained in the 
possession of the agent or the landlord for some days prior to 
the letting to the new tenant; that the premises were opened 
by means of the key in order that they might be swept out 
on the instructions of the owner and subsequently re-locked. 

The conclusion to be drawn from the above case is that 
a distinction must be drawn between a case in which the 
tenancy is determined, and, a case in which it is not. When 
the tenancy is determined, even if the fact of the tenant's 
vacating is not, at any rate, the fact of the premises being 
locked, and the handing over of the key to the landlord is 
sufficient to constitute actual possession. 

One other matter however, calls for consideration, viz., 
whether actual possession is a question of fact. The court 
in Hall v. Rogers cited with approval the view taken on this 
point by “ Pollock and Wright on Possession,’ which is as 
follows: ‘‘ Whether there exists, at the date in question, 
between a person and a given thing, the relationship of 
physical possession or occupation, is wholly or mainly a matter 
of fact. But this in turn may be disputed, and then it must 
be settled whether the specific facts admitted or proved will 
suffice to establish the existence of the de facto relation of 
control or apparent dominion required as the foundation of 
the alleged right.” In Hall v. Rogers, the court refused to 
disturb the finding of the learned County Court Judge, although 
they intimated that they might not have arrived at the 
same conclusion, but in Garfiable’s Case, and in Ogden v. 
Fawthrop, the court in each case reversed the decision in the 
court below, and held that actual possession had in fact been 
obtained by the landlord. 

These decisions later however can reconciled with 
Hall v. Rogers, and do not contradict the view that actual 
possession is a question of fact and not of law. All that they 
decide is that where there is no evidence on which the court 
below might have acted, in order to arrive at its negative 
finding of fact that actual possession had not been obtained 
by the landlord, the question thereupon becomes one of law, 
since the question whether there is any evidence on which 
a finding of fact might have been arrived at is in every case 
a question of law and not of fact. 


be 


THE MIDDLESEX HOSPITAL. 


WHEN CALLED UPON TO ADVISE AS TO LEGACIES, PLEASE DO 
NOT FORGET THE CLAIMS OF THE MIDDLESEX HOSPITAL, 
WHICH IS URGENTLY IN NEED OF FONDS FOR ITS HUMAN@ 

WORE. 
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LAW OF PROPERTY ACTS. 
POINTS IN PRACTICE. 


Questions from Annual Subscribers are invited and will te answered by an eminent Cenveyancer. 
addressed to—The Assistant Editor, “The Solicitors’ Journal,’ 94-97, Fetter Lane, E.C.4. 





All questions should he 
The name and address of the Subscriber 


must accompany all communications, which should he typewritten (or written) on one side of the paper only and be in triplicate. 
To meet the convenience of Subscribers, in matters requiring urgent attention answers will be forwarded by post. 








UnpivipED SHARES—PROPERTY VESTED IN PusLic TRUSTEE 
—PuRPORTED SALE BY BENEFICIARIES— PROCEDURE. 

502. Y. A, B, C and D purchased certain property including 
a number of dwelling-houses in 1920, and mortgaged the whole 
by first and second mortgages. In 1923 D mortgaged his 
share to B. In March, 1926, one of the dwelling-houses 
sold to X, the sitting tenant. The same d for 
both parties, and D’s mortgage of his share was not disclos 
In the conveyance of the property A, B, C and D conveyed 
with the concurrence of the first and second 
neither of whom apparently had received notice of the mortgage 
of the share. Subsequently X mortgaged the dwelling-house 
to clients of ours. In a different transaction the mortgage 
of D’s share has now been disclosed and it would appear that 
in virtue of L.P.A., 1925, Ist Sched., Pt. IV, 1 (4), X hes no 
What 


was 
solicitor acte 
we 


mortgagees, 


title and his mortgagee an imperfect ecurity. teps 
are required to establish the title 2? 
A. The property was entirely vested in A, B, C and D, 


on 3lst December, 1926, but there incumbrance 
affecting an undivided share, so the opinion is here given that, 
although such incumbrance was vested in the owner of another 
share, the case cannot safely be regarded as one falling within 
the L.P.A., 1925, Ist Sched., Pt. IV, para. 1 (2). Accordingly, 
para. 1 (4) applied, the property vested in the Public Trustee, 
and, until he is divested, ell other estates exes pt those of the 
first and second Accordingly 
A, B, C : 
themselves or others, under para. 1 (4) (iii), to displace the 
Public Trustee, and such trustees, clad with the legal estate, 
should conve y it to X, in respect of his premises, And since 
A, B, C and D have, though no doubt inadvertently, broken 
their covenant implied under the 2nd Sched., Pt. I or Pt. VI, 
the expel se should fall on them or some of them. X 
pursuance of his covenant under Pt. III should re-execute 
his mortgage. 


was an 


mortgagees ere equitable. 


in 


CopyHoLDS—COMPENSATION AGREEMENT—COsTs. 

503. Y. I have been acting for trustees on behalf of 
infant, and the trustees have been admitted on the court rolls 
on behalf of the infant, and they entered into a compensation 
agreement with the lord of the manor, which is now completed. 
In making out my costs I cannot satisfy myself as to what is 
the proper scale of costs that I should adopt. 
Vols. I and II of Prideaux’s 22nd ed., I have been unable to 
place my finger on ar y spot that clearly shows the scale of 
such costs. What is in my mind is that, there was 
deal of correspondence with reference to admitting the 
trustees on the court rolls, and there was also a good deal of 
correspondence and interviews to do with the compensation 
agreement. Being a smell estate, if I were to charge under 
Sched. 2, it would come out a much larger bill than I desire 
to have: but it occurred to me there might be some scale for 
the person acting on behalf of the trustees, as I understand 
there is a scale fixing the solicitor’s charges acting for the lord 
of the manor ? 

A. The question r apparently has in his mind the Enfran- 
chised Land (Steward’s Fees Regulations, 1926), W.N. (1926), 
76. The remuneration of solicitors in connexion with the 
extinguishment of manorial incidents has just been pre- 
scribed and regulated by general orders and is taxable in 
the county court: see L.P.A., 1922, 14th Sched., para. 3, 


Searching 


a good 


and Sclicitors’ Remuneration Act, General Order, 1926, dated 


C and D or any three of them should appoint trustees, | 


da | 


19th July, 1926, prescribing the remuneration of solicitors 
both to lord and tenant under the Act. This order, which is 
now procurable, should guide the questioner as to the proper 
costs, 
No Vestina DEED 
No TRUSTEES FOR 
S.L.A., 1925. 
504. Y@. A died in 1897, having by bis will appointed 
his wife, B, and X and Y his executors. A gave B a life 
interest in a leasehold house, and after her death the house 
was given to his two daughters, C and D, absolutely. There 
is no trust for or power of sale in the will. The will was proved 
by B only, power being reserved to X and Y. X and Y have 
never prove d and are believed to be dead. In February, 1926, 
B died intestate. Presumably on the lst January, 1926, the 


Deatu OF TENANT FOR 
THE PURPOSES OF THE 


SeTrLeD LAND 
LIFE INTESTATE 


| legal estate vested in B as tenant for life, but no vesting deed 


was ever executed. 


What is neces saty to be done to vest the 
house in C and D, or to enable the house to be sold? I may 
add that B left no property and letters of administration would 
not in the ordinary way be taken out. 

A. The circumstances somewhat resemble those of Q. 333, 
p. 687, ante, the answer to which the questioner is referred. 
Nothing can be done without a grant of letters of administra- 
tion in respect of the settled property and the best course for 


| C and D would be for them to apply for such a grant to them- 








selves. Probably they would be required to take the full 
grant to their mother’s estate. When they have obtained it 
they will pay or provide for the death duties and assent to the 
devolution of the property to themselves under s, 36 (1) of the 


A.E.A., 1925. See also the 8.L.A., 1925, s. 7 (5). When they 
had done this they would be in a position to sell. 
UNDIVIDED SHARES—DEATH OF TRUSTEE—SALE OF HIS 


Morety To SurvivoR—PROCEDURE. 

505. Q. In 1892 land was conveyed to A and H as tenants in 
common in equal shares. A died on 21st May, 1926, having by 
his will appointed the said H executor thereof, and devised 
and bequeathed all his property to his wife, J. H has proved 
the will but has not yet executed any assent in favour of J, 
J is willing for valuable consideration to release her equitable 
interest in the land or the proceeds of sale thereof in favour 
of H, and it is desired to vest the entirety of the property in 
him beneficially, discharged from the trust for sale created by 
L.P.A., 1925. A special valuation has been made for the 
purpose. Having regard to the fact that H is (a) a surviving 
trustee for sale, and (B) executor of A’s will, and that a trustee 
for sale cannot purchase from himself, although he may do so 
from a beneficiary, what is th» best course for H to adopt ? 
Should he first execute an assent in favour of J in respect of 
her equitable interest in one moiety of the property or the sale 
proceeds, and then take a release from her subsequently, or 
how otherwise ? 

A, The opinion is here given that the course suggested will 
be in order, After J’s release, or conveyance of her equitable 
interest in the proceeds of sale to H, he will be the sole trustee 
and sole beneficiary, a situation dealt with in the answer to 
Q. 244, p. 541. 
SettLeED LanpD—DiscretTIioNARy Trust FOR LirE—SALE— 

PROCEDURE. 

506. Q@. A B, who died in 1913, by his will devised all hie 

real estate unto his trustees upon trust to pay the rents to his 
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wife during her life, and after her death the testator directed 
his trustees during the life of X to stand possessed of the said 
real estate upon trust to let and mana ye the same and receive the 
rents and profits thereof, and to pay, accumulate or apply the 
o much thereof (if any), and at 
manner as the y may in their uncontrolled discretion (subject as 
therein mentioned) think fit for the personal he nefit of C, when not 
living with his father, X, but so that the said X shovld not 
or indirectly receive or derive any benefit, and to 
eccumulete and invest the same or the surplus (if any) of such 
rents during the life of X, and, subject to the life estate therein 
before given, the trustees were to stand possessed of the said 
real estate and accumulations of rent in trust for C absolutely, 


such times and in su h 


Sadie o7 


directly 


but im case of her death in the lifetime of X the same to be 
held in trust for her issue The trustees were appointed 
S.L.A. trustee A B’s wife is dead. C and X are both alive. 
The trustees desire to sell the real estate. A settlement is 


snot appear to be a 


In the 


apparently created by the will, but C do 
tenant for life or have the powers of a tenant for life. 


circumstances, have the trustees the powers of a tenant for 
life, and can they sell in pursuance thereof? If not, how cana 
sale be effected ? 

A. The answer to this question will depend on the issue 


whether the will creates an effective discretionary trust or 
whether, since there is no beneficiary in respect of the rents 
and profits, except C, during the life of X, the testator’s 


attempt to direct the manner and method of C’s enjoyment of 
an absolute gift of the life interest is repugnant and void 
within such authorities as Re Johnston, 1894, 3 Ch. 204. No 
reliable opinion could be given on this question without sight 
of the will a and even then there might be doubt. 
If the discretionary effective the trustees of the will 
have the powers of a tenant for life under the 8.L.A., 1925, 
8:23 (1) (b). If the testator’s attempt to fetter the enjoyment 
of the life interest is void, C is 19 (1) 
MorTGAGE ro 
STEWARD. 


a whole, 
trust i 


tenant for life under s. 
Former CopyHoLp PRODUCTION 

5O7. Q. We are concerned for a mortgagor who is the owner 
of customary property of which he is tenant on the court rolls, 
and the mortgage 1s to be by de mise. Prior to 1926, owing to 
the of che fines, we should have left the customary 
estate outstand og, as was done in Re Somerville and Turner's 
Contract, 1903, 2 Ch Will it be for the 
mortgage deed to be enrolled with the steward of the manor ? 


§ mall es 


HRS necessary 


A. If the questioners will refer to the answers to Q. 252, 
pp. 523-4, and Q. 390, pp. 815-6, ante, they will see that, 


according to the opinion previously given in these columns, a 
mortgage by demise must be produced to and endorsed by the 
steward of the manor under s. 129 of the L.P.A., 1922. That, 
of course, will be a matter for the mortgagees’ attention, but, 
when they have carried it through, they will be entitled to add 
what they have spent in doing so to their costs. 
SALE OF SETTLED Propertry—Deratu Dutrigs—PuRCHASER’S 
LIABILITY 

508. Y. By an indenture dated the 2nd day of May, 1924, 
made between A of the one part, and B, C and D of the other 
part (B, C and D being children of A), in consideration of the 
natural love and affection borne by A for B, C and D, A (the 
settlor), conveyed unto B, C and D (the trustees) certain 
property to be held by the trustees, upon trust that the 
trustees should with the approval in writing of the settlor 
during his life and after his decease at the discretion of the 
trustees, sell the said hereditaments and receive the moneys 
which should arise from such sale and after payment thereout 
of certain expel ses stand po sessed of such moneys, upon 
the trusts declared in an indenture of settlement bearing even 
date therewith, no purchaser being concerned to see to the 
application of the purchase money, and upon further trust 
that, after the execution of the said indenture of settlement 
and until such sale should have been made the trustees should 
apply the rents and profits of the hereditaments or of any 








unsold part thereof in the same manner as income derived 
from the investment of moneys realised by the sale thereof 
respectively would be applicable. Then follows declaration 
that the power of appointing new trustees should for the 
purpose of the new recil ing document be vested in the settlor 
during his life, and after his death in the trustees or surviving 
trustees for the time being of the abstracting presents. An 
abstract of the indenture of settlement referred to has not been 
furnished. There are two questions which arise upon this 
document, namely : (1) In view of the fact that the same is in 
effect a voluntary conveyance, is the purchase concerned with 
death duties which will be payable in the event of the death 
of the settlor within a period of three years from the date 
thereof? (2) Does the question of a vesting deed arise under 
the voluntary settlement of the 2nd May, 1924, or might it 
arise by reason of such document as read with the indenture 
of settlement bearing even date therewith, an abstract of 
which, as already intimated, has not been supplied ¢ 

A. (1) The instrument in question contains either a power of, 
or trust for sale, and so, under the old law as under the new, 
a@ sale under such a power or trust transfers prospective 
liability to succession duty from the land to the proceeds 
of sale, see cases cited in note in “ Hanson’s Death Duties,” 
7th ed., p. 409. Therefore, if A is alive, even if he takes an 
interest under the settlement (a matter of which a purchaser 
has no notice) the sale shifts the liability to the duty, and the 
purchaser Is not concerned. If he does not take an interest 
under the settlement, no succession arises under it on his death. 
Therefore, if he is alive, the purchaser is not in either case 
concerned with succession duty. Similarly, if he is alive, 
since the charge for estate duty attaches on the decease of 
the subject (therein differing from succession duty), and, 
since the charge did not attach before this year, the purchaser 
18 protected by s. 17 (1) of the L.P.A., 1925. Thus, if A 
concurs in the conveyance to approve in writing the purchaser 
is not concerned with death duties. If on the other hand, A 
is dead, a purchaser must verify his death to dispense with his 
approval, and, therefore, has notice of the date of the death. 
In such case estate duty would be charged whether A took 
an interest under the settlement or otherwise, and the purchaser 
would have notice of the charge if he died before lst January, 
1926, so s. 17 (1) would not protect him. As to succession 
duty, however, the purchaser has no notice of the trusts of 
the deed of even date, and therefore has no notice whether A 
took an interest under it. Thus, on the reasoning above, the 
purchaser should satisfy himself that estate duty has been 
paid on the property if A died before this year, but need not 
trouble about succession duty. 

Trust FoR oR Power or SALE—VestinG DEgED. 

(2) A firm opinion in any case of doubt as to whether a 
particelar instrument created a power of, or trust for sale, 
could not be given without sight of it as a whole, see answers 
to Q. 240, p. 540 and Q. 432, pp. 915-6. On the materials 
furnished, however, a trust for, rather than power of sale, is 
indicated, and, if so, no vesting deed is necessary. 

MortGaGeE TENANTS IN CoMMON. 

509. QY. In 1925, two borrowers expressed to be tenan*s in 
common conveyed freehold property to two mortgagees as 
tenants in common in fee simple, by way of mortgage to secure 
a sum of money advanced by the two mortgagees in unequal 
shares. The borrowers entered into separate covenants with 
each mortgagee for repayment of his portion of the advance. 
On the 1st January, 1926, did the term of 3,000 years created 
by the L.P.A., 1925, vest in the mortgagees as joint tenants, 
or in whom did it vest, and can the two mortgagees exercise 
their power of sale and convey to a purchaser? The Act 
does not seem to deal with a mortgage to tenants in common. 

A. The case of mortgagees tenants in common is discussed in 
the answers to Questions 154, 327 and 350, pp. 381, 686 and 728, 
ante, the opinion being given, that the L.P.A., 1925, 1st Sched., 
Pt. IV, applies to give the mortgagees a joint tenancy of their 
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term, the difficulty of the statutory trust for sale being dealt 
with in the last few lines to the answer to Q. 154. If the 
opinion previously given is right, the mortgagees hold their 
terms as joint tenants under the 1st Sched., Pt. IV, para. 1 (2), 
and can sell under s. 10]. 


UNDIVIDED SHARES—DEATH OF ONE Co-OWNER—SALE. 

510. Q. Prior to lst January, 1926, A and B were the 
absolute owners free from incumbrances of a freehold farm as 
tenants in common in equal shares. B died intestate in 
February, 1926, and letters of administration of his estate 
are about to be granted to C (his widow), and the said A (his 
brother). The farm is now to be sold. Should title thereto 
be made by A as trustee for sale of one moiety, and C and A 
as trustees for sale of the other moiety, or are the personal 
representatives of B to be ignored, in which case it is presumed 
that A would have to appoint another trustee to act with him 
for the purposes of the conveyance ? Has the L.P. (Amend.) 
Act, 1926, any bearing on the subject ? 

A. By virtue of the L.P.A., 1925 Ist Sched., Pt. IV, para. 1 
(2), A and B became trustees for sale on 1st January, 1926, 
and A therefore remains sole trustee for sale. But as suggested 
he must appoint a co-trustee to receive the proceeds, see 
T.A., 1925, s. 14 (2) (a), and L.P.A., 1925, s. 27 (2). The 
L.P. (Amend.) Act, 1926, Sched., has slightly altered the 
latter sub-section, but has not altered the law applicable in 
the circumstances. 

Pre-1926 Tenant By CurTeEsy—SuRRENDER OF 
REVERSIONARY INTEREST TO HIM. 

511. Q. An owner of freeholds subject to a mortgage 
died in 1914, intestate, leaving her husband as tenant by the 
curtesy and an infant son surviving. A grant of administra- 
tion was obtained in 1926 by the husband and son jointly, 
the son being then of age. The son now desires to convey his 
interest in remainder to his father. What is the simplest 
way of carrying this into effect and vesting the freehold 
property in the father absolutely subject to the mortgage ? 
The estate is of very small value. 

A. The situation is governed by the L.P.A., 1925, Ist 
Sched., Pt. VII, para. 1 and ss. 1 (1) (i) and 20 (1) (vii), and (3), 
of the §.L.A., 1925. The father has taken the legal estate 
under the L.P.A., 1925, Ist Sched., Pt. II, para. 3 and 6 (ce), 
and the son’s reversion has become an equitable estate. 
He may sell this to his father by a deed taking effect in equity, 
but the father cannot deal with the legal estate in any way 
under the §8.L.A., 1925, until a vesting deed has been executed 
in his favour, see 2nd Sched., para. 1 (2) and s. 13. When 
this has been done father and son (who are trustees under 
s. 30 (3)), can execute a deed of discharge under s. 17 (1), 
with the effect stated ins. 17 (3). Three deeds will be required 
but they will be short and inexpensive. A title by an equitable 
surrender cannot be forced on a purchaser, see L.P.A., 1925, 
s. 42 (1). 

TRUST FOR OR POWER OF SALE. 

512. Q. A by her will appointed her husband B, and her 
brother-in-law C, executors and trustees thereof, and dévised 
her real estate upon trust that her trustees should permit her 
said husband to have the use and enjoyment thereof during 
his life, and after his death A directed her trustees to sell and 
to divide the proceeds between her sisters, naming them. 
The testatrix also empowered her trustees if they should in 
their absolute discretion think fit to sell the said real estate 
during the life of her said husband and to invest the proceeds 
and pay the income to her seid husband during his life. A 
died on 11th February, 1920, and her will was duly proved, 
the husband B died 18th June, 1926. C, the surviving trustee, 
is now desirous of selling the real estate. Is the real estate 
settled land or does the discretionary power to the trustees 
to sell the land during B’s life make the trust for sale an 
immediate one? Who can sell and what is necessary to put 
them in a position to sell ? 








A. The issue as to whether land devised by a will is thereby 
subject to a trust for or power of sale is discussed in the answers 
to Q. 240, p. 540, and Q. 432, p. 914, ante. No firm opinion 
could be given without a perusal of the whole will, but, so 
far as it is recited, a power rather than a trust is indicated. 
If so, the estate vested in the husband on Jst January, 1926, 
by virtue of the L.P.A., 1925, 1st Sched., paras. 3 and 6 (c), 
and the trustees were trustees for the purposes of the 8.L.A., 
1925, under s. 30 (1) (i), and therefore the estate has vested in 
C, if B died testate, under the A.E.A., 1925, s. 22 (1), otherwise 
he must apply for a grant under the J.A., 1925, s. 162, and 
assent to the devolution of the property to himself as trustee 
for sale after paying or providing for death duties, see A.K.A., 
1925, s. 36 (1), and S.L.A., 1925, s. 7 (5). Before sale another 
trustee must be appointed. 
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tive covenants on freehold land are not referred to in every to omit a reference to the payee would wholly defeat the 


conveyance, and the only trouble ever experienced, as far as | object of the section,’ but it is rather unfortunate that no 
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opinion was vouchsafed as to the contention of the registrar 
that the form of vacating receipt endorsed on building and 
friendly society mortgages, which was in use prior to 1926, 
is still valid and should be used 

The position at the present appears to be that some building 
using the new form of vacating 
using the old form and it must 
wording of s-s. (9) 
free from 


friendly societies are 
receipt and others 
be confessed that having regard to the 
of s. 115 of the L.P.A., 1925, the 
doubt. 

Bournemouth G. & B. 

22nd October. 
[We have already expres 


see 70 Son. J. 397 The que 


again are 


question 1s not 


ed our views on this question : 
seem to us to be open 
though we fail to see how full force could 
115 (%) if the name of the payor (not payee as 
is not mentioned in the receipt. It is now 


tion does 
to some doubt 
be given to s 

stated above), 
understood that the Registrar no longer contends thats. 115 (9) 


is inapplicable.—Ep., Sol. J.] 


Rent Acts—Portion of Premises Sub-let to 
Landlord for Business. 
Sir,—The situation dealt with in your “ Landlord and 


Tenant Notebook,” P 913, is a complicated one which I[ have 
had to consider myself, so perhaps you will allow me a few 
It is quite clear, I think, that there is no merger 
The case cited by your learned con- 
Journal (Salter v. Lask, 1923, 
337) is hardly a satisfactory 


comments. 
in the circumstances 
tributor from The Law Times 
155 L.T.S. 502 156 L.T.J 

one for, although the circumstances were very similar, the 
Divisional Court decided that the Rents Act, 1920, did not 
apply at all, and the Court of Appeal remitted it to the county 
court judge to ascertain whether it did so. It is therefore 
of very dubious authority on the Act itself, and Ellen v. 
Goldstein, 1920, 89 L.J. Ch. 586, is authority that, under the 
previous Acts, where the premises had been let us a whole, 
there was no machinery enabling the court to give the lessor 
possession of the business premises and to apportion the rent. 
However, Gidden v. Mills, 1925, 2 K.B. 713, may be cited in 
aid of C, following Phillips v. Halloran, 1925, 1 K.B. 756, 
though pe rhaps B's counsel would quote Hyma , v. Steward 
1925, 2 K.B. 702 He succeed 
strictly on law as apart from merit, and I suggest therefore that 
\ as sub-tenant should make the offer to apportion the rent 
of 10s. This could only be refused on the ground that the 
premises being used for business, were taken out of the Act. 
On refusal A could give notice as landlord to determine his 


; 
, s 
selng In 


would obviously have to 


tenancy of the shop, again offering apportionment 
possession as tenant he would remain in possession, and to 
obtain an order of ejectment B would 
validity of his notice as landlord to quit the shop on the 
ground that it still remained a dwelling-house, while justifying 
her refusal of apportionment on the ground that it was out 
of the Act. I would certainly make no prophecy as to the 
result of pro eedings under the Rents Acts, but C would appear 
to have a very reasonable chance of success if he adopted 


A.F. 


have to contest the 


such a course. 


English as she is spoke” by the New 
Statutes. 

Sir,—I should like to draw attention to the language of the 
sub-section which has now been substituted for s. 26, s-s. (3), 
of the Law of Property Act, 1925. The sub-section ends as 
follows this sub-section shall not apply unless the coi trary 
intention appears in the disposition creating the trust.” 

The ‘ contrary used in 
numerous statutes, beginning, I think, Wills Act. 
It occurs no less than sixteen times in the Conveyancing Act, 
1881; and is used in the Settled Land Act, 1882, in Locke 
Up to the time of the passing of 


intention’ has been 


with the 


expression 


King’s Acts, and elsewhere. 





the Amending Act, 16 & 17 Geo. V, c. 11, it has always been 
used as meaning an intention to exclude the provisions of the 
statute. The usual forms previously used were: (a) “ This 
section shall apply unless a contrary intention shall appear ” 
or (b) “* This section shall only apply if and so far as a contrary 
intention is not expressed.” Where the conjunction “ unless ” 
is used, the first part of the sentence has always been affirma- 
tive. In the new form now adopted, if contrary intention 
is given, its accepted meaning of an intention contrary to 
that expressed by the Act, the interpretation appears to be 
that if there is no provision in the disposition creating the 
trust, excluding the sub-section, then the sub-section does 
not apply ; and the natural inference would be that if the 
settlor or testator expressly states an intention to exclude 


the provisions of the Act, the sub-section does apply. This 
seems to be reductio ad absurdum. 
Lincoln’s-inn. W. A. JoLLy. 


[The words in question having been taken out of their 
context. have, like other things removed from their propet 
surroundings, assumed a strange appearance. In their 
proper context they seem a necessary and intelligible part 
of the paragraph which express trusts for sale 
from the important modification in the general rule made 
by the amendment to s. 26 (3). The peculiarity of the 
amendment seems to us to be in the statement of the 
exceptional first and the enunciation of the gene ral rule 
afterwards.-—Ep., So’. 7. 


saves 


“The Specials.” 

Sir,—In your issue of 12th June last I note the article 
headed * The Specials.” 1 read this with much interest, as 
my grandfather served as a “* Special ” in the City of Birming- 
ham at the time of the Reform Bill Riots, and I have a silver 
medal which I understand was issued to all who served at 
that time. The medal bears the inscription “‘ The Reform Bill 
nothing less,” and is attached to a silver (bar) pin by a silk 
ribbon on which is woven the Union Jack. 

When in England some years ago I stayed with Mr. George 
Deakin, of the firm of Perry & Deakin, Estate Agents and 
Auctioneers, Paradise Street, Birmingham, who showed me 
a very interesting collection of old staves of office of ** Specials,” 
the acquisition of which was his favourite hobby. I feel 
sure that Mr. Deakin would be very pleased to give any 
information to your readers regarding the history of these 
civic emblems of authority which he has been able to acquire. 

Hobart, J. P. BrRapForp. 

3rd September. 








Obituary. 
J. B. EDGE. 

His Honour Judge James Broughton Edge, LL.B., J.P., 
only son of the late Mr. Adam Edge, of Bolton, passed away 
at his residence, Lynton Lodge, Rickmansworth, on Monday 
last, the 25th inst., aged ninety. Born on the 3rd November, 
1836, he was educated privately, subsequently graduated LL.B. 
at the London University, and in 1858 was admitted a solicitor, 
being called to the Bar by the Middle Temple in 1871. He 
had held many important appointments, having been Coroner 
for Lancashire from 1869 to 1888, Counsel to the Mint for 
Lancashire from 1872 to 1888, was Judge of Circuit No. 58 
(Devonshire) from 1888 to 1898, and also Chairman of the 
Devonshire Quarter Sessions during the same period. He was 
a Magistrate for the County of Devon and also for the County 
of London. In 1898 he became Judge of the Clerkenwell 
County Court, but retired in 1911. An ardent volunteer, | 
was Hon. Captain and Quartermaster (retired) of the 5th 
Battalion Loyal North Lancashire Regiment. He married in 
1859 Alice Ann, daughter of the late Mr. John Whittle, of 
Bolton, aud ha two sons. 
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Mr. BRAND WESSELS, M.L.A. 


Mr. Johannes Henricus Brand Wessels, a member of The 
Union House of Assembly, died at Bethlehem, Orange Free 
State, at the age of fifty-two. The son of the late Mr. Cornelius 


J. Wessels—a member of the old Orange Free State Volksraad 
for twenty years and commanded the Republican Forces at 
Kimberley during the South African War, 1899-1902 


State Civil Service, was Landdrost Clerk of Bethlehem, and 


became Landdrost during the war, in which he served under 


Generals Botha, De Wet and Prinsloo. During the past 
twenty-five years he had been in practice at Bethlehem as an 
attorney, notary and conveyancer. He married in 1903 
Laura Lindeque, of Belmont, Winburg, and had one son and 
one daughter. 


Mr. G. E. SAMUEL. 


In his day one of the ablest solicitors in London, Mr. Gilbert 
Ellis Samuel, of the firm of Gilbert Samuel & Co., 5 and 6, 
Great Winchester Street, died on Friday, the 22nd inst., 
in his sixty-eighth year. The third son of Mr. Edwin Louis 
Samuel, banker, he was the brother of Sir Herbert Samuel 
and Sir Stuart Samuel, and lost his only son in the Great War 
and survived his popular wife (Dame Louise Samuel) by just 
a year. He had been in failing health for the past few years, 
but his remarkable courage remained with him to the end. 
Whilst his more lucrative work was associated with inter- 
national finance, the humblest client or the smallest business 
matter received the utmost care and attention at his hands. 
He was a most successful negotiator and invariably inspired 
his clients with unfailing confidence. His intellectual attain- 
ments, high character and urbane equanimity gained for him 
a large circle of friends. Apart from his known benevolence 
to Jewish societies, he was of a kind and generous disposition. 
The deceased gentleman is survived by his daughter, the wife 
of Mr. Donald Van den Bergh. 


Mr. T. R. D. WRIGHT. 


Mr. Thomas Rowland Drake Wright, LL.B. (Cantab.), 
barrister-at-law, who was appointed Recorder of Bradford in 
1905, died at his residence, St. Gregory's, Bedale, on Monday 
last, the 25th inst., at the age of seventy-three. Born in 1853, 
he was the eldest son of the Reverend Thomas Booth Wright 
and Mariane, his wife. He was called to the Bar in 1877, 
held the appointment of Recorder of Pontefract from 1891 to 
1"15, and went the North Eastern Circuit. 


Mr. R. M. HENNESSY, K.C. 


By the death on Sunday last of Mr. Richard Martin Hennessy, 
K.C., of 16, Hume-street, Dublin, one of the most popular 
members of the Irish Bar has disappeared. Born in 1854, 
he was the second son of the late Mr. John C. Hennessy, of 
Ballindeasig, near Cork City. He was a scholar of Trinity 
College, Dublin, was called to the Irish Bar in 1877, took silk 
in 1901, and was elected a Bencher of King’s Inns in 1913. 
Mr. Hennessy was counsel to the late Lord O’Brien, when 
Attorney-General for Ireland. He was Crown Prosecutor in 
Kerry for some time, and Senior Crown Prosecutor in County 
Clare. His success in the county courts and at the Four Courts 
was remarkable. He was undoubtedly one of the wittiest 
members of the Irish Bar, but had lived in retirement during 
the past two years. The deceased gentleman passed away 
whilst on a visit to his sister, in Cork. We Bn ee 


The French Court of Correctional Appeal on Saturday 
rejected the appeal of John Leather, Oliver Phillips, and 
William Fisher, the three British subjects who were sentenced 
to imprisonment some months ago on a charge of espionage. 
The two French women who were convicted at the same time 
did not appeal. Leather’s sentence was three years’ imprison- 
ment, and the sentences of the other two were two years each, 
while all three were ordered to pay fines, 


he was 
educated at The Grey College, Bloemfontein, entered the Free 





| 
| High Court—King’s Bench Division 
Leyion U.D.C. ». Wilkinson. 


Lord Hewart, (.J., Avory and Salter, JJ. 19th October. 
ENTERED INTO nY CLERK ro 
COUNCIL NOT BOUND 


JusTICES —RECOGNISANCE 

CouNCIL—PERSONAL RECOGNISANCE 

SuMMARY JuRispicTiOon Act, L857, s. 3. 

Where a corporation desires to prosecute an appeal by way 
of case stated, it is not su fficies t that the recognizance be entered 
into by the clerk to the cor poration in his own name and without 
authority, even though the conditions endorsed on it were those 
reauired, 

Preliminary objection by the respondents on a case stated 
by the justices for the Becontree Petty Sessional Division of 
Essex on a question under the Public Health Acts, whether 
a corporation was bound to enter into a recognizance to 
prosecute an appeal, and whether in this case the recognizance 
was sufficient. The personal recognizance entered into by 
the clerk to the council was as follows: * Be it remembered 
that on the 26th day of May, 1926, John Atkinson, of Town 
Hall, Leyton, Clerk to the Leyton Urban District Council 
personally came before me, one of his Majesty's Justices of 
the Peace for the said County and acknowledged himself 
to owe to our Sovereign Lord the King the sum following 
namely, the sum of £100 to be levied on his several goods 
and chattels, lands, and tenements if he the said principal 
| fail in condition hereon indorsed.” Counsel for respondent 
| submitted that this recognizance was personal and not binding 
| on the council or made with their authority ; he referred to 
Rex v. Abergele, 5 Ad. & E. 795, and Southern Counties De posit 
Bank v. Boaler, 11 T.L.R. 568. Counsel for the Leyton Urban 
District Council stated that such authority duly appeared 
on the council’s minutes, and he submitted it was not necessary 
that it should appear on the face of the recognizance ; he 
cited Cortis v. The Kent Waterworks, 7 B. & C. 314, and Req. 
v. Manchester Corporation, 7 Ex. B. 455. 

Lord Hewart, C.J., upheld the preliminary objection, 
and after referring to s. 3 of the Summary Jurisdiction Act, 
1857, and the case of Cortis v. The Kent Waterworks, continued. 
No authority had been produced excusing a corporation 
from entering into a recognizance, but there had been many 
cases where they had so entered. The burden of proving 
that a corporation was not bound to enter into a recognizance 


was upon those who contended it was excused. The rec ognizance 
had been entered Into by one man, John At kinson,w ho employ ed 
language referring to himself, and nowhere spoke on behalf 
of the council when by the use of suitable words it would 
have been easy to do so. It was not such a recognizance as 
was required by the statute. 
Avory, J., and Saurer, J., delivered judgment to the same 
effect. , 
CouNSEL: For the respondents, Sir James O'Connor, K.C., 
and G@. W. H. Jones ; for the Leyton UD. 
(‘orporation), Montgomery, K.C., and William Allen 
For the respondents, Appleton & Co. ; for the 


(now the Leyton 


SOLICITORS : 
Levton Urban District Council, Sharpe, Pritchard & Co 
{Reported by CHARLES CLAYTON, Esq., Barrister-at-Law) 
Sharp v. Sparkes. 
Lord Hewart, C.J., Salter and Talbot, JJ. 20th October. 
‘* WINCARNIS WITH QUININE '-—-WHETHER A WINE 
LICENSING (CONSOLIDATION) ACT, 


LICENSING 
oR Sperritvovus Liquor 
1910, 10 Edw. 7 and | Geo. 5, s. 65. 

Whether the addition of quinine to wine makes the mixture 
cease to he a wine within the meaning of the Licensing Act, 
so as to exe mpl the seller from holding a justice's licence depends 
| on the proportion of the mixture. 

Case stated by the Brighton justices, whether ‘ Wincarnis 
| with quinine was a patent medicine or an intoxicating 
| liquor. Herbert James Sharp, the appellant, a chemist and 
druggist, of 49, Edward Street, Brighton, was convicted on 
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the 23rd Februas 126 formats prefer 
William Spark 1 police iperintendent, of sell 
on the 27th Januar 142 ae ated w 
Winearni he not tl f f Posse or la 
licence. It was stated that | la 
patent medicin \; | 
to pay th tlyst’s fe () 
L926. the ippellant sold t - € bottle of \\ 
with quinine lol houg Ing a | 
told the ume constable that cid not 
hop several bottl ( 1 qu d 
bearing label t fo vo! Via 
wine contal one quini 
the requirements of the Board of Inland R 
tains 25 pe! 
by the med Li | Lit e % 
be taken thre t es a day On analy the liqu 
bottle was found to mnital L.2 I is ot qu 
ounce, and 27.99 per cent. of proof spirit, being equa 
per cent. of alcohol. An attached excise lab 
a medicine stamp dut tf lb | | 
The case found that the cont t of the bottl 
quinine and wa into iti | ippellant ¢ 
that it was not an int if liquor within the 
of the Licensing Act. The respondent contended 
admixture of non-alcoholic liquor th wine did t 
cease to be a wv ind bee a pirit Lhe 
between wine ina pirit conte nplate i b 
was that which the man in tl reet would mak 
implied cli lati rer ntati 
distillation 
Lord Hewarr, C.J rhe only question for the ( 
whether there were materials for the justi to con 
conclusion they had come to —namely, that the liq 
wine It was cont led by nuunsel for the ipp 
it was so unpalatable as to ise to be wine It wasa 
of degree, the two extremes being in one case a 
quantity of pleasant medicine in a very large quantity 
very good wine. In the other case a ery large quantity 
nasty medicine in a small quantity of wine. Betw 
extreme were many degre I h had resulted in 
mercial problem of how to put ough medicine 1 
make it cea for the purpose of argument, to be \ . 
vet remain palatable enou 1 to ari | There wa abundant 
evidence to ju tily the find 
SALTER, J., and TALBO i. concurred. 
COUNSEL For the appellant. Roland Oliver, K.« 
W. Llewell for the 1 dent, E. J. R 
SOLICITOR For the appellant, Collisson, Pi 


Barnes: for the respondent, J. H. Rothwell, Tow: 
Brighton. 


{Reported by CHA CLAYTON, Esq., Barrister-at-Law 





Societies. 


United Law Society , 


\ meeting of the society was held on Monday, the 25th inst., 
Mr. L. F. Stemp in the chair. Mr. G. W. Tookey opened : 
That in the opinion of this House the case of P. . Jones, 
v. Waring and Gillow, Lid... 1926, W.N,. 200; 42 Teh. 
was rightly decided. Mr. C. Duveen opposed. Ther 


spoke Messi I. B. Guedalla, IH. W. Pritehard, N. 17 
K. H. Pearce and J. MacMillan The opener havin 


the motion was put to the Hou . but was lost by three votes. 


IIamp hire Incorporated Law Society. 


The thirty-fifth annual meeting of the Hampshir 
porated Law Socicty \ held at Southsea on Wedn 
Ith inst. he chair was taken by the president, 


Gulliford (Southampton). The minutes of the last meeting 





} 
| 
C| | Prize presented by Mr. R. H. King for the best nine holes 
| 


were duly 1 Land confirmed. The hon. treasurer presented 
th inual report of the committee and its adoption wa 
moved by the chairman and seconded by Mr. H. A. Wadeson 
Portsmouth) and duly carried. Mr. H. White (Winchester 
proposed that the congratulations of the society be offered to 


Mr. Hl. M. Foster, an ex-president, who had recently been 
elected a member of The Law Society Council, and for this 
Mr. Foster duly returned” thanks. The hon. treasur 


. 
pl nted the balance sheet showing a balance in hand of 
elo7y it id. and on the proposition of the president, seconded 
by Mr. C. EF. Martin (Southampton), was duly adopted. 
Mr. F. GG. Allen Portsmouth) proposed the election of 
Mr. W. Hl. Wadeson (Portsmouth) as president for the ensuing 
year, and in doing so he stated that he had the fullest confidence 
that in electing him the society would have a president who 
would duly carry on the hich ideals of the society and one in 
whom all members would have the utmost confidence. This 
having been seconded by Mr. A. C. Hallett (Southampton), 
vas carried with acclamation. The new president having been 
duly invested with the badge of office, suitably returned thanks 
for his election, and on his proposition a hearty vote of thanks 
was carried to Mr. FE. Gulliford, the retiring president, for his 
ervices during the past year. Mr. F. Faithfull (Winchester) 
proposed the election of Mr. H. White of Winchester as vice- 
president, which was seconded by Mr. B. W. Attlee (Romsey 
and duly carried. Mr. White suitably returned thanks for the 
confidence imposed in him. The following officers were duly 
elected: hon. secretary and treasurer, Mr. L. F. Paris 
Southampton): hon. auditors, Mr. F. Faithfull (Winchester) 
and Mr. G. A. Waller (Southampton). The usual honorarium 


for clerical assistance was voted to the hon. secretary, and a 
vote of thanks was duly passed to the hon. auditors for their 
rvices. The four retiring members of the committe: 


Mr. P. W. Snelling (Winchester), Mr. H. C. Heppenstall 
Lymington), Mr. G. A. Waller (Southampton) and Mr. R. 
Bullin (Portsmouth)—were duly re-elected, and Mr. A. L. 
Bowker was elected a member of the committee in the place 
of Mr. U1. White, who became ex-officio. Messrs. L. M. Blake 
(Portsmouth), A. C. Hallett and L. F. Paris (Southampton) 
were re-elected on the Board of Legal Studies. The hon. 
secretary made a report to the meeting as to the number of 
applications for leave to sue as poor persons under the Poor 
Persons Scheme, and as to how the same had been dealt with 
up to date. It was decided to award the usual prize, 
amounting in value to £5 5s.. to Mr. F. C. Rea, who was articled 
to Mr. FE. J. Bechervaise, of 132, High-street, Portsmouth. 
The president then delivered an address to the members. 


The London Solicitors’ Golfing Society. 


The Autumn meeting of this Society was held at the R.A.C, 
Golf Course, Woodcote Park, Epsom, on Thursday, tli 
ist inst. The results of the competitions (for which there 
were over fifty entries) were as follows: 

Prize presente | by the Society for the best eighteen holes 
under handicap, limited to eighteen. 

Winner, Mr. B. Trayton Kenward; 84 less 9=75. 

Prize presented by the Society for the best nine holes out. 

Mr. Arnold Carter 44 less 4=40 t tied 
Mr. EK. HU. Richard 47 less 7 =40 . 


bome. 


Mr. R. H. King 12 less 64 


$=354 |} tieca 
Mr. N. K. F. Porter 39 less 3} =354 


Mr. King (the donor of the prize) retired in favour of 
Mr. Porter. 





Law Students’ Journal. 
Law Students Debating Society. 


\t a meeting of the society held at The Law Society’s Hall 


on Tuesday, the 26th inst. (Chairman, Mr. H. Malone), the 


subject for debate was: ** That, in the opinion of this House, 
the case of Lake v. Simmons, 1926, 2 K.B. 51, was wrongly 
decided.” Miss D. C. Johnson opened in the affirmative 


Mr. W. B. Frampton seconded in the affirmative. Miss C. 
Morrison opened in the negative; Mr. W. Parker Ayers 
seconded in the negative. The following members also spoke : 
Messrs. C. Hl. Gibson, John F. Chadwick, W.S. Jones, E. F. Iwi, 
Rh. A. Finn (visitor), J. F. Riordan, J. MacMillan, H. Shanly 
and W. M. Pleadwell. The opener having replied and the 
Chairman having summed up, the motion was carried by one 
vote, 
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Rules and Orders. 


THE MANORIAL INCIDENTS (EXTINGUISHMENT) RULES, 1925, 
DATED AvuGUST 6, 1925, MADE BY THE MINISTER OF AGRI- 
CULTURE AND FISHERIES UNDER THE POWERS VESTED IN HIM 
BY SECTION 139 (4) OF THE LAW OF PROPERTY ACT, 1922. 

Continved from page 1051. 


26. Certificates of charge.|—(1) A certificate of charg 
uader these Rules shall be under the seal of the Minister, and 
shall be countersigned by the person at whose instance tl 
charge is made. 

(2) If the charge is by way of terminable annuity the certiti 
cate shall state the amount of the annuity and the term during 
which it is payable. 

(3) If the charge is for a principal sum and interest the 
certificate shall state the amount of the principal sum and 
the rate of interest and shall contain a proviso declaring that 
the certificate shall be void on payment of the principal with 
any arrears of interest due thereon at a time specified in the 
certificate or at the expiration of an ascertained notice. 

(4) The manor or iand charged by the certificate may be 
described by reference to the proceedings under these Rules 
in respect of which the charge is made, or otherwise as the 
Minister sees fit. 

(5) The certificate and the charge made thereby shall be 
transferable by endorsement on the certificate. 

(6) A certificate of charge taken by the lord of any manor 
or by the tenant or owner of any land shall not merge in the 
freehold or other estate in the manor or land unless the owner 
of the charge if by law entitled so to do, by endorsement on 
the certificate or otherwise, declares in writing his intention 
that the charge shall merge. 

(7) The owner for the time being of a certificate of charg 
shall have for the recovery of any sum in the nature of interest 
or periodical payment becoming due under the certificate the 
like remedies as the owner of a compensation rentcharge 
under these Rules has in respect of his rentcharge, and shall 
also have, in respect of every sum whether in the nature of 
interest or periodical payment or principal sum secured by 
the certificate, the like remedies as a mortgagee by deed by 
way of legal mortgage of freehold land has in respect of the 
principal sum and interest secured by his mortgage. 

(8) A certificate of charge and a transfer thereof may be in 
the forms contained in that behalf respectively in Part VI 
of these Rales or in forms to the like effect. 

27. Parties to furnish information.}|—¥or facilitating the 
extinguishment of manorial incidents under these Rules th« 
lord and the tenant respectively shall, in addition to any other 
information required by these Rules, furnish to the other and 
to the Minister any information in his possession, including 
plan or map of the land affected, which the other or the Ministe: 
may reasonably require with a view to ascertaining what would 
be the proper amount of compensation. 

28. Parties to proceedings.}|—(1) Where the right to any 
manorial incidents is not vested in the lord but in some othe: 
person, these Rules shall in relation to such manorial incidents, 
have effect as if the person who on a sale would be able to 
dispose of those manorial incidents were substituted for the 
lord, and the manorial incidents were substituted for the 
manor, 

(2) Anything by these Rules required or authorised to be 
done by a lord or by a tenant may be done by him notwith- 
standing that this beneficial interest in the manor or land 
is a limited interest only. 

(3) Anything by these Rules required or authorised to be 
done by a lord or by a tenant may be done by him notwith- 
standing that he is a trustee or personal representative. 

(4) Where the lords or the tenants are trustees and one or 
more of the trustees is abroad or is incapable or refuses to 
act, any proceedings necessary to be done by the trustees 
under these Rules may be done by the other trustee or trustees, 
subject to the limitations imposed by law on a single trustee 
not being a trust corporation within the meaning of the Law 
of Property Act, 1925. 

(5) When a lord or a tenant or any person interested in an 
extinguishment or redemption or sale or other proceedings to 
which these Rules relate is an infant or a lunatic or defective, 
or is abroad or is unknown or not ascertained, anything by 
these Rules required or authorised to be done by or in respect 
of him shall be done on his behalf, if he is an infant and has a 
guardian, by his guardian, and if he is a lunatic or defective 
and there is a committee or receiver of his estate, by the 
committee or receiver, and if he is abroad and has an attorney 
authorised in that behalf, by his attorney, and in every other 
case by some fit person appointed by the Minister to represent 
him for the purposes of these Rules. 

29. Steward in general to represent lord.}—(1) A lord for the 
purposes of these Rules may act either on his own behalf, or 





| 
| 
| 





by his steward, or may appoint an agent other than his 
teward. 

(2) Unless and until a lord has given to a tenant and to the 
Minister notice in writing that he intends to act on his own 


behalf, or has appointed an agent (to be named in the notice) 
ther than his steward to act for him, the steward shall for the 
purposes of these Rules represent the lord in all matters of 
procedure, and the tenant and the Minister may treat the 
steward as the agent of the lord for the purpose of giving and 
receiving notices, and, except where these Rules expressly 
require a special authority from the lord, of making agreements, 
and of all other matters relating to proceedings under these 
Rules. 

30. Appoint nt of agent by power of attorney. | (1) A lord 
or tenant or other person interested in any proceedings under 
these Rules may by power of attorney appoint an agent to act 
for him in the execution of these Rules. 

(2) The power of attorney must be in writing, and must be 
signed by the person giving it, or, if it is given by a corporation 
aggregate, be sealed or stamped with the seal of the corporation. 

(3) The power of attorney, or a copy thereof authenticated 
by the signature of two witnesses, must be sent to the Minister. 

(4) The appointment of an agent under this Rule may be 
revoked by the person who gave it sending to the Minister 
notice in writing, signed or sealed as the case requires, of the 
revocation. 

(5) When an agent has been appointed under this Rule and 
the agency is subsisting 

(a) everything which is by these Rules directed or 
authorised to be done by or in relation to the principal, may 
be done by or in relation to the agent ; and 

(b) the agent may concur in and execute any agreement 
or application or document arising out of the execution of 
these Rules; and 

(c) every person shall be bound by the acts of the agent 
acting within his authority, as if they were the acts of the 
principal. 

(6) A power of attorney under this Rule may be in the form 
mentioned in that behalf in Part VI of these Rules or in a 
form to the like effect. 

31. Death pending proceedings.|—Proceedings under these 
Rules shall not abate by the death of the lord or tenant pending 
the proceedings. 

32. Succession of ights and liabilitie 8.] All rights conferred 
and all liabilities imposed by these Rules on a lord or on a 
tenant shall be held to be conferred and imposed respectively 
on the successors in title of the lord and tenant unless a 
contrary intention appears. 

33. Power to require declaration as to lord’s title.|—(1) The 
Minister may if he thinks fit require the lord or his steward to 
make a statutory declaration in such form as the Minister 
lirects, stating who are the persons for the time being filling 
the character or acting in the capacity of lord, the nature and 

xtent of the estate and interest of the lord in the manor, and 
the date and short particulars of the deed, will, or other 
instrument under which he claims or derives the title, and the 
name and style of the person in whose name the court of the 
manor was last holden, and the date of the holding of that 
court, and the incumbrances, if any, affecting the manor, and 
the Minister may accept a declaration made under this Rule 
for the purposes ol these Rules. 

(2) If the lord or his steward does not: make a declaration 
which he is required to make in pursuance of this Rule, or 
if in the opinion of the Minister the declaration does not fully 
and truly disclose all the necessary particulars, or if the lord 
refuses to give any evidence which the Minister thinks proper 
and necessary to show a satisfactory prima facie title in the 
lord, or if the Minister thinks that the incumbrancers should 
be protected, the Minister may, if he thinks the justice of the 
case requires it, direct the compensation where it is a gross 
sum to be paid into Court or to trustees in manner directed 
by these Rules. 

34. Boundaries.|—On an extinguishment to which these 
Rules apply 

(1) Where the identity of any land cannot be ascertained 
to the satisfaction of the valuer, if the quantity of the land 
is mentioned in the court rolls of the manor, and is therein 
stated to be in statute measure, the land shall be taken to 
be of that quantity, and in every other case the quantity 
shall be determined by the valuer ; 

(2) Where the land is not defined by a plan on the court 
rolls the valuer shall, if requested in writing by the lord or 
the tenant, define the boundaries of the land by a plan ; 

Provided that a plan shall not be so made by the valuer, 
except by agreement between the lord and tenant, where it 
appears by the court rolls or otherwise that the boundaries 
of the land have been for more than fifty years last past 
treated as being intermixed with the boundaries of other 

lands and as being incapable of definition ; 
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a) by leaving it at his usual or last known place of abode 
or business in Great Britain or Northern Ireland; or 
b) by sending it by post in a registered letter addressed 
to him at that place ; or 
(c) where he is a tenant of any premises, by delivering the 
notice or a true copy of it to some person on the premises, 
or if there is no person on the premises to whom it can be 
delivered with reasonable diligence, by fixing it on some 
conspicuous part of the premises, 
2) Where a notice is required by these Rules to be given 
by the Minister or a valuer and no other mode of giving the 
notice is directed, the notice may be either in the name of the 


Minist or valuer, as the case may be, or on their behalf 
respectively in the name of any person authorised by the 
Minister to give noti ' 

10. Stamp duty. 1) A valuation or power of attorney 
under th tules shall not be chargeable with stamp duty. 


2) Where manorial incidents have been extinguished before 
the first day of January nineteen hundred and thirty-six by 
agreement or notice the agreement, determination of com- 
pensation, compensation charge or certificate of charge shall 
not be charged with stamp duty, but subject to this pro- 
vision a certificate of charge under these Rules and a transfer 
thereof shall be chargeable with the like stamp duty as is 
chargeable in respect of a mortgage and a transfer of mortgage 
respectively. 

bl. Fees payable in certain cases.|—(1) Where manorial 
incidents have been extinguished before the first day of 
January nineteen hundred and thirty-six by agreement or by 
notice, the Minister shall not require the payment by either 
party ot any office fee or other « xpenses of the Ministry, except 
in the case of an application to the Minister which the Minister 
considers to be unnecessary or unreasonable. 

2) Subject as aforesaid the Minister may require the pay- 
ment of all offi fees and other expenses of the Minister from 
either lord or tenant requesting the delivery of any instrument 
executed by the Minister under these Rules before delivering it. 

12. Power of the Minister to correct errors in instruments. | 

1) The Minister may at any time if he thinks fit, on the 
ipplication of any person interested in any instrument made 
or executed or having effect under these Rules, correct or 
supply any error or omission arising from inadvertence in that 
instrument 

-) Before making an alteration under thi Rule the 
Minister shall giv such notice as he thinks proper to the 
person l ted by the alteration. 

}) An alteration shall not be made in an instrument 
relating to a voluntary extinguishment without the consent 
in writing of the person affected by the alteration. 

1) Subject to the provisions in these Rules as to the 

xpenses of the Minister, the expenses of and incidental to an 
pplication under thi Rule shall be paid by the persons 


interested in the application or some of them if and as the 
Minister direct 
13. Instruments to be conclusive.|—(1) The execution by 


the Minister of a compensation agreement under these rules 
shall be conclusive evidence of the due fulfilment of all the 
requirements of these Mules with respect to proceedings to be 
taken before the execution. 

(2) Any instrument made or issued under these Rules shall 
not be impeached by reason of any omission, mistake, or 
informality therein or in any proceedings relating thereto, or 
of any want of any notice or consent required by these Rules 
or of any defect or omission in any previous proceedings in the 
matter of the extinguishment. 

14. Vinister to frarne and circulate forms.) The Minister 
shall frame and cause to be printed forms of notices and 
agreements and such other instruments as in his judgment will 
further the purposes of these Kules, and shall supply any such 
form to any person who requires it or to whom the Minister 
thinks fit to send it, for the use of any lord or tenant desirous 
of putting these Rules into execution. 

15. Provisions as to decisions by Minister.|—(1) An order 
or proceeding under these Rules by, or before, or under the 
authority of the Minister or a conviction under these Rules 
shall not be quashed for want of form, and shall not be 
removed by certiorari or otherwise into the High Court or any 
other court. 

(2) All decisions or orders of the Minister made under these 


Rules shall be final, subject only to such appeal to the court 
within the meaning of the Law of Propert y Act, 1922, as may 
be prescribed by rules of court. 


Parr IV. 
Applic ttion of Rules to Special Manors. 

16. Application of Rules to Crown Manors.|—(1) These 
Rules shall extend to manors or lands vested in His Majesty 
in right of the Crown, or of the Duchy of Lancaster, or in right 
of the Duchy of Cornwall or possessions thereof, or in the 
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Duke of Cornwall for the time being, for any estate, whether 
in possession, reversion or remainder; and as respects— 

(a) land belonging to His Majesty in right of the Crown, 
the Commissioners of Crown Lands ; 

(6) land belonging to His Majesty in right of the Duchy 
of Lancaster, the Chancellor of the Duchy ; 

(c) land belonging to the Duchy of Cornwall, such person 
as the Duke of Cornwall or the possessor for the time being 
of the Duchy of Cornwall appoints ; 

shall, for the purposes of these Rules, be entitled to act in the 
name and on behalf of His Majesty or of the Duke of Cornwall 
or the possessor for the time being of the Duchy of Cornwall, 
as the case may be. 

(2) Anything contained in these Rules shall not extend to 
or affect any condition, stipulation or restriction imposed 
by the Commissioners of Works under the Law of Property 
Act, 1922, for the protection of any royal park or garden. 

47. Inrolment of Memorials of Extinguishments affecting 
Crown Manors.}—(1) The Keeper of Land Revenue Records 
and Inrolments shall, for the purpose of preserving a record 
of extinguishments under these Rules of manorial incidents 





affecting land held of manors vested in His Majesty, provide | 


a book in which shall be entered a memorial of every compensa- 
tion agreement or determination in relation to any such land, 
and of every grant of a rentcharge on the extinguishment and 
of every conveyance of land purchased with the compensation 
money. 

(2) The memorial, where the instrument operates as a 
conveyance of land, shall be accompanied by a plan of the 
land. 

(3) The memorial of any instrument under this Rule shall 
be signed by one of the parties to the instrument. 

(4) An instrument of which a memorial is required to be 
inrolled under this Rule shall not take effect until there has 
been written thereon a certificate signed by the Keeper of 
Land Revenue Records and Inrolments, or by any person 
acting as his deputy or assistant, that a memorial thereof 
has been lodged at the office of Land Revenue Records and 
Inrolments. 

(5) A certificate purporting to be signed by the Keeper of 
Land Revenue Records and Inrolments, or by any person 
acting as his deputy or assistant, shall be admissible as 
evidence of the facts stated therein. 

(6) A copy of the inrolment of the memorial purporting 
to be signed and certified to be a true copy by the Keeper of 
Land Revenue Records and Inrolments, or by any person 
acting as his deputy or assistant, shall be admissible as 
evidence of the deed or instrument or facts referred to in 
the memorial. 

(7) The Treasury may direct what reasonable fees shall be 
paid in respect of an inrolment under this provision, and fees 
paid for an inrolment shall be deemed to be expenses of the 
extinguishment in respect of which the inrolment is made. 

48. Notice to Ecclesiastical Commissioners in certain cases. |— 
Where land affected by manorial incidents proposed to be 
extinguished under these Rules with respect to compulsory 
extinguishment is held of a manor in which an ecclesiastical 
corporation is interested in possession or reversion, the 
Ecclesiastical Commissioners shall have notice of the pro- 
ceedings, and shall have the like power of expressing assent to 
or dissent from the proceedings as is provided by these Rules 
with respect to a person beneficially ent.tled in reversion or 
remainder, and these Rules with respect to the notice and the 
proceedings thereon, shall apply accordingly. 

49. Compensation money for use of spiritual person may be 
paid to Queen Anne’s Bounty.}—(1) Any compensation money 
to be paid under these Rules for the use of any spiritual 
person in respect of his benefice or cure may at the option of 
the lord be paid to Queen Anne's Bounty, and the receipt of 
the treasurer shall be a sufficient discharge. 

(2) Money paid under this Rule shall be applied by the 
Bounty as money in their hands appropriated for the augmen- 
tation of the benefice or cure, as the case may be. 

50. Application of compensation money where extinguishment 
might have been under 14 & 15 Vict. c. 104.}—-Where on an 
extinguishment under these Rules it appears to the Minister 
that if the land had not been enfranchised an enfranchisement 
might have been effected under the Episcopal and Capitular 
Estates Act, 1851, or any Act amending the same— 

(a) the compensation for the extinguishment shall be 
paid and applied in like manner as if the extinguishment 
had been an enfranchisement effected under the said 
Episcopal and Capitular Estates Act and the Acts amending 
the same; and 

(b) the Church Estates Commissioners and Ecclesiastical 
Commissioners respectively shall have the same powers 
over the compensation money and the interest thereon, 
and over any land, rentcharges or securities acquired in 

respect of the extinguishment, and over or against any 








ecclesiastical corporation interested therein respectively, 

as they would have had if the extinguishment had been an 

enfranchisement effected with the consent of the Church 

Estates Commissioners under the said Acts ; 

Provided that where an ecclesiastical corporation or the 
Ecclesiastical Commissioners have only a reversionary inter¢st 
in the manorial incidents extinguished, the compensation, 
if it is a gross sum, shall be paid into Court or to trustees, and 
applied under these Rules accordingly until the time when 
the reversionary interest would if it were not extinguished 
have come into possession, and the consideration money and 
the investments thereof shall then be paid or transferred to the 
Church Estates Commissioners as persons absolutely entitled 
thereto. 

51. Compensation money may be paid to official trustees of 
charitable funds on behalf of charity.|—(1) Where a corporation, 
or any person, lord of a manor held on a charitable trust within 
the provisions of the Charitable Trusts Acts, 1853 to 1891, 
is not authorised to make an absolute sale otherwise than 
under those Acts or the Settled Land Act, 1925, the compensa- 
tion payable to the lord for an extinguishment or for the 
redemption or sale of a rentcharge under these Rules may at 
the option of the lord be paid to the Official Trustees of 
Charitable Funds in trust for the charity. 

(2) Any principal money paid to the Official Trustees under 
this Rule shall be applied by them under the order of the 
Charity Commissioners for the like purposes as if it had been 
paid into Court under these Rules, and in the meantime the 
money shall be invested, and the income of the investments 
applied, under the provisions of the said Charitable Trusts 
Acts with respect to charitable funds paid to the Official 
Trustees. 

52. Compensation money for use of corporation may be 
paid to trustees.|—Any compensation to be paid under these 
Rules to the use of a corporation, lord of a manor, other than 
a manor held for charitable purposes within the meaning of the 
Charitable Trusts Act, 1853 and the Charitable Trusts 
Amendment Act, 1855, may at the option of the lord 
be paid to trustees appointed by the Minister for the purposes 
of these Rules. 

53. Provision for case of joint lords of manors belonging to 
universities and colleges.}|—Where any manor belonging to any 
university or college to which the Universities and College 
Estates Act, 1925, applies is held by any person on a lease 
for years terminable by notice on the dropping of a life or 
lives, or for a term of years granted by any such university 
or college, that university or college and lessee shall jointly 
constitute the lord of the manor within the meaning of these 
Rules, and any rentcharge created under these Rules on the 
extinguishment of manorial incidents affecting land held of 
that manor shall be in favour of, and the compensation for 
the extinguishment may be paid to, the person who at the 
date of the extinguishment is entitled in possession to the 
profits of the manor, his executors and administrators, but 
without prejudice to any question as to the further disposal 
of any money paid in respect of the rentcharge or other 
compensation respectively. ‘ 

Provided that any part of the rentcharge representing an 
instalment of principal shall be vested by the person receiving 
the same, and also that on the determination of such lease as 
aforesaid any money so received or any securities in which the 
same may have been invested shall be paid or applied as capital 
money is directed to be paid or applied by the Universifies and 
College Estates Act 1925. 

54. Application of Rules to manors where derivative interests 
are entered on rolls or take effect at law.|—In the case of a manor 
in which the fines are certain, and in which, before the com- 
mencement of the Law of Property Act, 1922, it was the 
practice for copyholders to grant derivative interests to persons 
who were admitted as copyholders of the manor in respect 
of those interests, or where by virtue of that Act or by the 
Law of Property Act, 1925, legal estates derived out of the 
fee simple are created for giving effect to former equitable 
interests, these Rules shall apply, subject to the following 
modifications : 

(a) The derivative interests and the fee simple subject 
thereto shall be treated separately, and the person entitled 
to or having power on a sale to dispose of each separate 
interest shall (save as otherwise provided by these Rules) 
only be liable to pay compensation for the extinguishment of 
manorial incidents to the extent to which that interest is 
thereby affected, and for the purposes of these Rule 8 shall 
be deemed to be the tenant ; 

(b) The compensation for the extinguishment of manorial 
incidents affecting a derivative interest shall in every case 
be paid in a gross sum. 


(To he continued.) 
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THOMA CHARLI SUMMERHAYS, REGINALD SHERRIFF 
SumMerRnAYS, Tuomas Henry DucKHAM and CHARLES 
GILBART BARBER, solicitors, 19, Kastcheap, E.C.3 (Summerhays, 
Son, Duckham and Barber), by mutual consent as from 
7th October, so far as concerns T. H. Duckham, who retires 
from the firm. T. C. Summerhays, R. S. Summerhays and 
(. G. Barber will continue to carry on the business under the 
style of Summerhays, Son & Barber. 


Wills and Bequests. 


Mr. William J. Ryan, solicitor, Lower Gardiner Street, 
Dublin, left estate of the gross value of £3,587. 

Sir Samuel Butler Provis, K.C.B., of Whitehall-court, S.W., 
who died on 11th July, late Permanent Secretary of the Local 
Government Board, and a member of the Royal Commission 
on the Poor Law, left property of the gross value of £66,959, 
with net personalty £66,490. He left £1,000 to Queens’ College, 
Cambridge, and £500 to the Chelsea Hospital for Women. 

Mr. Daniel Pennant James (59), solicitor, of Alban-square, 
Aberayron, Cardigan, left estate of the gross value of £1,899. 


Mr. Joseph Arthur Burrell, solicitor, of Oak Holm, 
Wimbledon, S.W.. and of Lincoln’s Inn-fields, W.C., who died 
on 4th August, left £63,422, with net personalty £55,137. He 
left £100 each to his clerks, William F. Woodger and A. R. 
Allaway. 


FRENCH INCOME-TAX. 

No one in future will, says The Times, be able to plead the 
complications of taxation legislation as an excuse for making 
insufficient declarations for income-tax. There has just 
appeared in the official ‘*‘ Gazette ” a codification of all such 
legislation between July, 1914, and August, 1926, which will in 
future serve in questions of income-tax as the complete guide 
for the taxpayer and the tax-collector. How complicated this 
legislation is, even in codified form, is shown by the fact that 
merely those sections dealing with schedule taxes and the 
general tax on income fill twenty-one columns of the official 
“ Gazette insmall type. For income-tax purposes foreigners 
habitually resident in France are assessed at seven times their 
rent. unles the revenues obtained by the taxpayer from 
properties, undertakings, or professions situated in or exercised 
in France amount to a higher figure, in which case the latter 
will serve as a basis for taxation. All income-tax returns have 
now to be made upon oath, and in every mairie is to be 
available for inspection a list of those people in the district 
who have made returns, and, as possessors of incomes of over 
7,000f a year, are subject to general income-tax. This was a 
measure voted by the Left this year as a way of preventing 
fraud. The publication of such lists, however, is punishable 


by fin 


PRESENTATION TO, Str T. WILLES-CHITTY, Bart. 


At the Law Courts on Friday last the chief clerks of the 
Central Office of the Supreme Court met to say farewell to 
Sir Thomas Willes-Chitty, the Senior Master of the King’s 
Bench Division, and King’s Remembrancer, on his retirement 
from those positions, when Mr. J. Johnston, Principal Clerk 
of the King’s Remembrancer’s Department, in a delightful 
speech, gratefully acknowledged the constant interest shewn 
by Sir Thomas in the departmental staffs, and presented 
him with a handsome silver rose bowl filled with blooms. 
In making the presentation Mr. Johnston read letters from 
many old officers, including Mr. J. Kenyon (late Chief 
Associate of the King’s Bench Division), Mr. Turner Cooke, 
Mr. B. Hodgson (formerly Master's Secretary), and Mr. Graham 
Lacey (now head of the Writ Department). In expressing 
his thanks and appreciation, Sir Thomas Willes-Chitty (who 
was accompanied by Lady Willes-Chitty) said he thought it 
better to retire from the oflices he had held while he still 
retained his health and strength rather than wait until his 
vigour had wone. There was a time, he said, when the 
tendency was to belittle the Law Courts as a central office, 
but that had long ago disappeared, and the office had never 
stood on a better basis than it did at present. Such success 
is he had attained was very largely due to the co-operation 
ind encouragement he had received from them all. 

The bowl bore the following inscription: ‘* Presented to 
Sir Thomas Willes-Chitty, Bart., by the Clerks of the Central 
Office of the Supreme Court of Judicature as a token of their 
sincere esteem and affection on his retirement from the position 
of Senior Master and King’s Remembrancer. October, 1926.” 
The armorial crest of Sir Thomas was inscribed on the other 
side of the bowl. 
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NORWEGIAN LIENS. 

The Norwegian Ministry of Justice draws attention to th 
Norwegian Act of 3rd April, 1925, relative to the expunction 
of old liens in the registers of mortgages. 

Section 1 of that Act provides that if a document has beer 
recorded before Ist January, 1896, and if it represents a 
lien on real property, which is not to remain on the property 
for ever, such document shall cease to be valid as a lien on the 
property, and shall be expunged from the registers of mortgages 
unless the recording of the document has been renewed prior 
to Ist January, 1928. 

The expunction from the registers and the renewal of the 
recording are free of charge. 

According to s. 2 of the Act, the following regulations shall 
apply :— 

(a) When the lien remains on the property during the 
lifetime of a certain person, or when in a document the tims 
of expiration has been fixed at a certain period after the 
decease of a certain person, no expunction may take place 
unless the person in question has died, and the decease, or 
in the latter case, the time of expiration, occurred at least 
three years before Ist January, 1926. 

(b) If it is stated in a document that it shall be valid for 
a certain limited time, such documents may not be expunged 
unless there was, on Ist January, 1926, not less than thre¢ 
years since the time limit in question terminated. 

(c) The time within which any document shall bs 
expunged will be prolonged by two years if the registrar of 
mortgages has been notified, within Ist January, 1928, that 
the document is lost and that steps for the annulment for 
the same have been taken. 

(d) Mortgages or deeds to public institutions, legacies, 
foundations and bureaux may not be expunged if the 
registrar of mortgages has been notified by the board of 
supervisors or the management of the institution, etc., within 
Ist January, 1928, that such mortgages have not been 
redeemed. Such notification shall be recorded. 

The Act (which came into operation last January) does not 
alter the regulations in force regarding the cancellation of 
documents in the usual manner, nor the conditions for 
expunging liens under the Act of 6th March, 1869, s. 1. 





IRISH GRANTS. 
PROCEDURE TO BE FOLLOWED BY CLAIMANTS. 

The Dominions Office announces that the Irish Grants 
Committee held its first meeting on Monday, considered the 
terms of reference, and decided as to the procedure to he 
adopted in considering claims. 

Forms of application may be obtained from the secretary to 
the Committee, and claimants, it is stated, should find no 
difficulty in completing the form themselves. The Committ 
will be unable to entertain any claim in respect of costs an 
expenses which a claimant may incur in preparing his appli 
tion. On application by letter or personally the staff of the 
Committee will, however, be ready to give claimants any 
necessary assistance in completing the form. 

The Committee considers it desirable to state that it 
proposes to exercise its own discretion as to hearing claimant 
or their representatives. All communications intended for the 
Committee should, as already announced in the Dominions 
Office communique, be addressed to the secretary, 3S, Old 
(Jueen-street, London, S.W.1. 


THE FOREIGN OFFICE AS PLAINTIFF. 
An action instituted by the British Foreign Office on behalf 
of the Department of Overseas Trade against the Vienna 
ixport and Industrien Bank came on for hearing in Vienn 
on Thursday in last week. 
The Vienna Bank had guaranteed 60 per cent. (£180 
of the invoice value of certain goods shipped by the Depart 
ment of Overseas Trade to Austria, which amount, however 
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had remained unpaid. Counsel for the Vienna Bank plead 
that parties before the British Courts, if not resident in 
Great Britain, were compelled to deposit security for cost 

This argument was refuted by the representative of the 
British Foreign Office, who pointed out that in the terms of 
Article 4 of the Trade and Navigation Treaty concluded 
between Great Britain and Austria subjects of either country 
enjoy equal privileges in the courts of both countries. Never- 
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AIMS AGAINST TURKEY. 
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ourt of Nova Scotia is equally divided in 
opinion (two judges against two) on the stated case submitted 
for its decision, whether the membership of th Legislative 
Council could be increased at the of the Provincial 
Government and whether the me the Council held 
their appointment at the pleasure \s ult 
of this division of opinion the where it was 
before the submission of the The matter will now he 
taken before either the Supreme Court of Canada or the 
Judicial Committee of the Privy Council. The question arose 
out of the desire of the present rnment to abolish the 
Upper Chamber, of the ining in the Provinces of 
Canada. If the Government’s position is upheld the Council 
will be abolished by thy nt of new councillors 
pledged to support an abolition Otherwise there will be 
a plebiscite. 
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Sir Thomas Inskip (Solicitor-General) spe 
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THE IMPERIAL EXCHEQUER. 
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the island to the Impe rial Government. The British aut horiti« 
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VALUATIONS FOR MSURANC bE t ential that all Policy Holder id 
have a detailed valuation of t t yperty is sately 
insured, and in case of loss insurers su l OEBENHAM STORK & SONS 
(LIMITED), 26, King Street, Covent I the ll-known attel value 
and auctioncers (established over 100 year a stall at expert Valuers, and wil 
be glad to advise those desiring valuations for any purpose Jewels, plate, fur 
furnitare, works of art, bric-\-brac a specialit 
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